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Liability Bank Court Clerk for Fees 


bank which deposits bonds with the clerk United 
States District Court, security for bankruptcy funds de- 
posited the bank, must pay the clerk’s statutory fee one 
percent the amount bonds received. even 
though the giving security for deposit bankrupt funds 
beyond the powers the bank. the decision the 
United States District Court (Ky.) Phelps Citizens 
Union National Bank, Fed. Supp. 623. 

The defendant bank this case was designated deposi- 
tory for money belonging bankrupt estates and executed 
bond the United States conditioned upon the faithful 
performance its duties depository. lieu surety 
the bond, the bank deposited with the plaintiff, clerk 
the District Court, $109,000, par value, Treasury and Liberty 
Loan Later, the bank withdrew these bonds from the 
custody the clerk. Section 555, Title 28, United States 
Code, provides that the clerk shall entitled fee one 
percent the value bonds received and returned. This 
fee was not paid and the clerk brought this action against 
the bank recover $1,090. 

may mentioned that the deposit bonds with the 
clerk the bank, which was national bank, was beyond 
its powers, for the reason that, the matter giving security 
for deposits, national banks are limited giving security for 
public deposits (12 90) and the funds bank- 
rupt estates are not regarded public moneys. The court 
held, however, that the fact that the deposit bonds the 
bank was unauthorized was immaterial far its liability 
the plaintiff was concerned. 

not only where security given for deposits bank- 
ruptcy funds that the clerk entitled fee. What the 
statute provides that the clerk shall have his one percent 
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“for receiving, keeping, and paying out money pursuance 
any statute order court, including cash bail bonds 
securities authorized law deposited lieu other 
security.” 


holding that the bank was responsible for the clerk’s 
fee, the court said: 


The statute here involved requires the payment the cost 
the clerk for receiving and keeping securities and paying out money 
pursuance any statute order the court. The point raised 
the defendant that the securities must sold the clerk before 
any cost due without merit. According the plain language 
the statute, the fee payable for receiving and keeping the 
securities. 

Bankruptcy funds are not public money defined 5153, 
amended (12 90) and this section the statute 
does not empower national bank pledge its assets secure such 
deposits. Branch United States, 100 673, 674, Ed. 
759; Coudert United States, 175 178, 179, 180, Ct. 
56, Ed. 122. The defendant committed ultra vires (beyond 
its powers) act when deposited its securities with the plaintiff 
guarantee the bankruptcy deposits. ‘Texas Pacific Railroad 
Company Pottorff, 291 245, 262, Ct. 416, Ed. 
777; City Marion Sneeden, 291 262, 272, Ct. 421, 
Ed. 787. The Second Circuit, Evans New Haven Bank 
(C. A.) (2d) 664, 668, ruled that the pledge assets 
bank secure bankruptcy deposits was not ultra vires. believe 
the basis for the conclusions the court that case unsound. 

does not follow that, because the transaction was ultra vires, 
the defendant not indebted the plaintiff for the services rendered 
him safely keeping the securities. 

corporate body, transgressing the limits its charter, 
doubtless incurs forfeiture its privileges and powers. Unauthor- 
ized contracts entered into may unenforceable between parties 
pari delicto, but the corporation does not acquire immunity 
reason its ultra vires transaction the prejudice third persons. 

The object all law promote justice and honest dealing, 
when that can done without violating statutory well-recognized 
principles. The United States, statutory law, has required the 
clerks its District Courts collect fee per centum the 
face value bonds securities deposited with them required 
statute court order. The clerk was not party the ultra vires 
transaction the defendant. The obligation pay the cost arises, 
not out the ultra vires contract, but from the statute, and the 
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clerk entitled recover for money had and received. The de- 
fendant has gotten full benefit the contract; received the deposits 
and presumably made profit out their use; the clerk safely kept 
the securities. Under such circumstances, would seem clear that 
the defendant should pay for the services rendered. The charge 
the clerk here question somewhat similar charge made 
custodian for services corporation for keeping property which 


was not authorized own under its charter. 
the clerk had not accounted for the securities, the defendant 


would have had cause action against him and his bondsman for 
their value. agreement collateral contract which void, 
distinguished from one that illegal, not invalidated the void- 
ness the main contract. Salt Lake City Hollister, 118 


256, 263, Ct. 1055, Ed. 176. 
The defense ultra vires said “very generally regarded 


the Courts ungracious and, odious,” and, where such contract 
has been fully completed, the courts should reluctantly deprive one 
party its benefits when the other has fully enjoyed them. Central 
Transportation Company Pullman’s Palace Car Company, 139 


24, 61, Ct. 478, Ed. 55. 
“The doctrine ultra vires, whether invoked for against 


corporation, not favored the law. should never applied 
where will defeat the ends justice, such result can 
avoided.” San Antonio Mehaffy, 312, 315, Ed. 816. 


Sale Real Estate Bank’s Vice President 


The vice president national bank has authority 
sell real estate belonging the bank merely virtue the 
office which holds. The board directors, however, may 
resolution confer such authority the vice president. Re- 
public National Bank Trust Co. Asbury, Court Civil 
Appeals Texas, Rep. (2d) 824. 

this case national bank was sued broker 
action recover commission which the broker claimed was 
due him from the bank transaction involving the sale 
real estate belonging the bank. The bank was represented 
the transaction one its vice presidents. One the 
bank’s defenses the action was that the vice president was 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §986. 


460 THE BANKING LAW JOURNAL 


without authority sell real estate belonging the bank 
and, therefore, could not obligate the bank any way 
transaction that character. But, appeared that the board 
directors had passed resolution authorizing its vice 
presidents and other officers sell real estate owned the 
bank. holding that the bank was liable, the court said: 


cannot assent the soundness (the bank’s) contention 
that Owens, vice president, was without express authority from 
the board directors sell and convey the real estate question 
consummate behalf the bank binding contract for such 
purpose. The real estate question was one separate 
parcels owned the bank the time, title which had been ac- 
quired satisfaction secure payment debts previously con- 
tracted, which the bank was forbidden hold for longer period 
than five years. 29. this situation the board 
directors adopted the resolution which think conferred upon 
Vice President Owens express authority bind the bank the 
contract question. The resolution reads: 

“Be resolved: That the President, any and all Vice Presidents, 
Chairman the Board, Chairman the Executive Committee, 
Cashier the Republic National Bank and Trust Company 
Dallas, Texas, are hereby authorized and empowered sell any and 
all real estate interest therein any time owned the said 
bank; every and all said officers being hereby authorized make 
and executed the name this Bank all deeds conveyance re- 
leases any manner connected therewith.” 

national banking association, “Fifth. elect appoint directors, 
and its board directors appoint president, vice president, 
cashier, and other officers, define their duties, require bonds them 
and fix the penalty thereof, dismiss such officers any them 
pleasure, and appoint others fill their places. Seventh. 
exercise its board directors, duly authorized officers 
agents, subject law, all such incidental powers shall necessary 
carry the business banking; discounting and negotiating 
promissory notes, drafts, bills exchange, and other evidences 
debt; receiving deposits; buying and selling exchange, coin, 
and bullion; loaning money personal security; and obtain- 
ing, issuing, and circulating notes according the provisions this 
chapter.” 

Thus see that, authorized the fifth subdivision section 
24, the board directors was authorized appoint, among others, 
vice president and define his duties. the instant case Mr. Owens 
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was appointed vice president; among other duties required him 
was sell and convey the bank’s real estate, and necessary 
corollary think was clothed with authority contract for 
and consummate sales. are here dealing with real estate taken 
over the bank satisfaction debts previously contracted the 
course its dealings, which was forbidden statute hold for 
longer period than five The enumeration the seventh sub- 
division section 24, supra, incidental powers that may 
exercised the board directors, under its authority, necessary 
carry the business banking, not exclusive other powers 
may found necessary carry said business, but merely 
descriptive. See First National Bank Charlotte National Exch. 
Bank Baltimore, 122, Ed. 679; Western Nat. Bank 
Armstrong, 152 346, Ct. 572, Ed. 470; Nebraska 
First Nat. Bank Orleans C.) 947. 

While the sale lands thus acquired national banks not 
mentioned the enumeration incidental powers, yet has held 
that such power included. The Circuit Court Appeals the 
United States for the Eighth Circuit, Cooper Hill, 582, 
585, used language point follows: national bank has 
lawfully acquired real estate other property, may sell that 
property and convert into money; and, order so, may 
clean it, make reasonable repairs upon it, and put presentable 
condition attract purchasers, the same way that individual 
sound judgment and prudence would desired make 
sale the property. The authority these things one the 
incidental powers vested the corporation under section 5136 the 
Revised Statutes, which provides that national bank shall have 
authority: ‘Seventh,’ etc.” court then quoted the “seventh” 
subdivision the statute, which now the “seventh” subdivision 
section 24, chapter title the A., supra. 


Bank Stockholders Liable Deposit: Guaranty 


statute prohibiting the pledge bank’s assets 
security for deposits does not preclude the stockholders the 
bank from personally entering into and becoming liable 
guaranty deposits. The fact that the stockholders, 
making guaranty agreement this kind, may impair their 
ability discharge their statutory double liability 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §362. 
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holders for the benefit the bank’s creditors does not render 
the agreement invalid unenforceable. This was decided 
the Supreme Court Wisconsin the case Citizens State 
Bank Schmitz, 263 'W. Rep. 702. 

This action was brought the plaintiff bank against eight 
stockholders the State Bank Random Lake (which bank 
subsequently closed) recover against the defendants per- 
sonally their guaranty deposits made the plaintiff 
bank the State Bank. The defendants offered the further 
defense that, virtue the guaranty, the deposit became 
“the equivalent liability” and that the failure include 
the bank’s reports constituted falsification such re- 
ports. The court held, however, that, inasmuch the guar- 
anty way increased altered the State Bank’s obliga- 
tions the plaintiff bank, there was falsification the 
reports. The defendants were held liable. following 
paragraphs are quoted from the court’s opinion: 


The provision section 221.33, Stats., upon which defendants 
rely, reads: “No bank bank officer shall give preference any 
depositor creditor pledging the assets the bank collateral 
security.” That provision not point because asset belonging 
the State Bank Random Lake was pledged collateral security 
virtue the guaranties question. the one hand, there was 
intention attempt thereby pledge assign the plaintiff, 
security otherwise, the double liability under section 221.42, 
Stats., the defendants stockholders the bank. The only 
obligation imposed those guaranties was personal the part 
each guarantor, acting his individual capacity and solely his 
own behalf, without any effect upon, diminution of, his statutory 
liability stockholder. the other hand, that stockholders’ 
contingent double liability under section 221.42, Stats., never be- 
comes asset the bank any respect. Under the express terms 
that section, that liability created solely for the benefit the 
creditors the bank. accrues only “upon the commissioner 
banking taking possession the property and business such bank 
under the provisions the statutes,” and, upon the occurrence 
that event, the enforcement thereof the commissioner solely for 
the benefit the bank’s creditors. There stockholder’s liability 
under that section favor the bank the capacity creditor 
stockholder. Banking Comm. Bitker, 216 Wis. 497, 499, 257 
616, 656. follows that, because the assumption 


ca. 
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personal liability the voluntary guaranties under consideration 
not within the scope sections 221.03 (7) (c) and section 221.33, 
Stats., neither them affords any basis for holding the guaranties 
contrary any public policy indicated thereby. 

Defendants further contend that the guaranties are contrary 
public policy and void because the rule that bank may not, 
under its general powers, pledge any its assets secure its de- 
posits. See Commercial Banking Trust Company Citizens’ Trust 
Co., 153 Ky. 566, 156 160, (N. S.) 950, 
Ann. Cas, 1915C, 166; Farmers’ Merchants’ State Bank Ogilvie 
Consolidated School District No. 174 Minn. 286, 219 163, 
Longview (Tex. Com. App.) (2d) 1059; Divide County 
Potter County (S.D.) 256 147, and Arkansas-Louisiana 
Highway Imp. Dist. Taylor, 177 Ark 440, (2d) 533. 
That rule not applicable herein because, for reasons stated above, 
the guaranties did not constitute result any pledge the bank 
any its assets. the statutory stockholders’ double liability 
was created solely for the benefit the bank’s creditors, and was 
never become asset the bank, effective pledge thereof 
could made either the bank its stockholders. true that 
the assumption other obligations stockholders may impair their 
ability discharge their statutory double liability for the benefit 
bank’s creditors. However, there are provisions inhibitions 
the statutes under the common law avoid that possible conse- 
quence, there legal basis because which has ever been held, 
far are informed, that the assumption personal liability 
bank stockholders, under such guaranties are involved herein, 
contrary public policy. the contrary, that that consequence 
has not been considered evil because which the giving such 
guaranties should deemed contrary public policy demon- 
strated the fact that there has been legislative judicial 
declaration intimation that effect, although for many years 
has been customary this state for officers, directors, and stock- 
holders banks sign such guaranties. Most the bonds required 
the statutes for public deposits were probably signed stock- 
holders. fact, that practice, including the giving such guar- 
anties are involved herein, was common, that the state banking 
department and its examiners must have been aware it. the 
giving such guaranties had appeared prejudicial the 
interests the ordinary depositors and bad practice poor bank- 
ing, render the giving them contrary public policy, the 
banking department and the Legislature would undoubtedly have 


464 THE BANKING LAW JOURNAL 


taken cognizance that fact, and the banking laws would have been 
amended remedy the 

Defendants also contend that, they, while stockholders the 
bank, had personally guaranteed its indebtedness plaintiff 
depositor, the reports and publications required the bank the 
statutes (St. 1933, 221.15) were actually false because, while the 
plaintiff’s claim against the bank was reason deposit, “it 
became (by virtue the guaranty) deposit special nature 
which was indirectly and positively the equivalent liability.” 
such change was effected, between the bank and the plaintiff, 
respect the nature the deposit the bank’s liability thereon, 
virtue the unofficial personal guaranties given the plaintiff 
the defendants their individual capacities. Consequently, the 
guaranties the defendants their personal capacity did not 
any way increase alter the bank’s obligation the plaintiff, there 
was falsification its reports publications because its omis- 
sion report those guaranties. Likewise, reports were required 
published the assets and liabilities the stockholders the 
bank, their personal financial ability discharge their obligations 
stockholders, otherwise, there was falsification deception 
because the failure publish disclose the existence defend- 

ants’ obligation reason those guaranties. 


Gift Bank Deposit Invalid 


woman, who wished divide her bank deposit, 
amounting some $12,000, among her children, the division 
take effect after her death, and, the same time, avoid 
the making will and having her estate through the 
ordinary probate procedure, sent for the president the bank 
which the money was deposited and had him draw 


document which she signed and which was the following 
form: 


this agreement agreed follows: 

That Barbara Ladman deposits cash—disposition which 

These funds were accumulated Barbara Ladman. She dis- 
tributes them among her children such manner that each shall 
receive the same share, when there added the farm and the dwelling 
town, well other property which she owns, and there 


decisions see Banking Law Journal Digest (Fourth 
Edition) 
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subtracted what heretofore has been paid each child. The funds 
will deposited such manner that they shall draw interest and 
this interest shall Barbara Ladman until her death and she may 
take from the capital what may needed for her maintenance and 
personal expense. The funds will deposited that they will 
safe and that for each child there shall set that sum which 
such child entitled. Each child shall entitled only those funds 
which are set his name and others. All bonds, receipts, 
certificates, notes and other papers which represent the deposited 
funds shall deposited the Farmers Merchants Bank 
gan, Nebraska, where Barbara Ladman shall have access them. 
The funds will deposited bear interest agreement all the 
children, Barbara Ladman, John Simacek, and Charles Smrha. Not 
until after the death Barbara Ladman shall the money come into 
the hands the children and that the manner above set out. 

The agreement that Barbara Ladman shall have the right 
use said funds will without whatsoever hindrance for any manner 
personal need for her care. Should the interest not sufficient 
for her personal expense and needs, then she has the right use 
the capital much might needed. 

Written Milligan, Nebraska, December 1932. 


was held that the instrument was insufficient con- 
stitute valid gift the children. the terms the instru- 
ment, the donor, Barbara Ladman, retained complete control 
the fund and reserved the right use any all dur- 
ing her lifetime. order constitute valid gift, the 
transfer possession and title the beneficiary must 
absolute and must into immediate effect. The donor 
this case had attempted dispose her property manner 
which can done only properly executed and wit- 
nessed will. This was decided the Supreme Court 
Nebraska the case Ladman Farmers Merchants 
Bank Milligan, 265 Rep. 252. 

does not appear that the bank officer who prepared the 
instrument gift was attorney and the form which the 
instrument was written would indicate that 
Truly, this case which attorney should have been 
consulted. 

holding that there had been valid gift, the court said: 


“To make valid and effective gift inter vivos there must 
intention transfer title the property, well delivery 
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the donor and acceptance the donee. have the 
effect valid gift, therefore, the transfer possession and title 
must absolute and into immediate effect, far the donor 
can make intent and delivery, and must complete that 
again resumes control over without the consent the donee 

“If delivery made agent the donor, the gift not 
complete until there has been delivery the donee someone 
for him, and the donor may reassert title the property any time 
before delivery his agent. delivery third person the 
agent the donor the gift not complete, and the death the 
donor before the delivery the donee works revocation the gift.” 

fully executed, for the reason that, there being consideration 
therefor, action will lie enforce it. anything remains 
done, the transaction mere executory agreement give, and the 
title does not pass.” the same volume, page 634, find 
this statement the law: “In order constitute effectual de- 
livery the donor must not only have parted with the possession the 
property, but must also have relinquished the donee all present and 
future dominion and control over it, beyond any power his part 
recall. The surrender must full and complete that, the 
donor resumes control over the property without the consent the 
donee, will answerable damages trespasser. The retain- 
ing control the hands the donor over the subject the gift, 
the reservation the donor any right retake the property 
appropriate other purposes, avoids the gift.” 

the light these authorities, let now examine the written 
instrument. the first place, the instrument does not state the 
amount any deposit made. The instrument does not designate 
any particular amount that shall any particular child. 
leaves for future determination some one, not designated, the 
amount that shall set and belong each child. says: “The 
funds will deposited that they will safe and that for each 
child there shall set that sum which such child 
but one designated make the set-up. Evidently, would 
within the power Mrs. Ladman determine that set-up. 
further provided: until after the death Barbara Ladman 
shall the money come into the hands the children and that the 
manner above set out.” Again, provides that Barbara may take 
from the capital what may needed for her maintenance and per- 
sonal expenses. Again, provided: “Barbara Ladman shall have 
the right use said funds will without whatsoever hindrance for 
any manner personal need for her care. Should the interest 
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not sufficient for her personal expense and needs, then she has the 
right use the capital much might needed.” The money 
which she refers the bank, but she authorizes one turn 
the money over the children any them. Moreover, 
further provided that the amount that each may possibly entitled 
shall determined some one taking into consideration the 
distribution the realty which Barbara owns and the advances that 
may have been made the children, or, possibly, their obligations for 
borrowed funds from the mother. The written instrument neither 
designates nor authorizes any person make definite and certain 
those matters which the writing are left indefinite and uncertain. 
Clearly, this power remained Mrs. Ladman. She never exercised it. 

are convinced that the instrument wholly insufficient, 
itself, prove gift the children, and there other evidence 
the record gift other than that contained this instrument. 


Participating Interest Mortgage Legal 
Investment for Trustee 


trust company, acting trustee under will, invested 
part the trust fund participating interest real estate 
mortgage which the trust company was named mortgagee. 
was held that this was valid investment trust funds and 
that the trust company was not responsible for subsequent 
shrinkage the value the investment due depressed 
business conditions, where appeared that the trust company 
had acted good faith. Springfield Safe Deposit Trust 
Company First Unitarian Society, Supreme Judicial Court 
Massachusetts, 200 Rep. 541. 

this case appeared that the plaintiff trust company 
was named trustee fund for benefit the First 
Unitarian Society the will one Sarah Spaulding. 
The trust company invested two thousand dollars the trust 
fund participating certificate mortgage real estate 
which the trust company was named mortgagee. 
mortgagor was man substantial means and the loan was 
amply secured the time was made. Business conditions 
changed, however, and the investment resulted loss. The 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §473. 
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question presented was whether the trust company was pro- 
tected making the trust investment whether the invest- 
ment was improper one for trustee, making the trust 
company responsible for the loss. This, seems, the first 
time this question has been passed upon the highest Massa- 
chusetts court. (We quote the following paragraphs from the 
court’s opinion written Judge Rugg, which the invest- 
ment was approved. 


Conditions which have led this form investment are nar- 
rated some length the record but need not here recited. This 
device was adopted and has grown favor because the difficulty 
which corporate fiduciaries have experienced obtaining first mort- 
gages upon real estate the commonwealth amounts small enough 
held smaller trusts and provide the diversification desired 
larger trusts. The plain inference from the facts stated that 
this form investment for trust funds has been regarded safe and 
conservative the men charged with the responsibility managing 
large and small trusts trust companies. participating in- 
terests mortgages taken corporate fiduciaries were practically 
never found except the trusts held and managed the corporate 
fiduciaries themselves. None were ever sold the public generally 
nor were any available for the general public. the other hand, 
before the depression, during good times, public market could have 
been easily established and these mortgage interests representd 
participating certificates could have been freely sold prudent indi- 
vidual investors, but attempt was made create such market 
inasmuch the trust companies preferred retain these mortgages 
solely within their control and possession, hereinbefore mentioned. 
They were, however, similar the participations issued convey- 
ancers and title companies and freely purchased individuals and 
trustees and, like them, are the type investment which 
prudent man permanently investing his own money would buy.” 

The main question decided whether upon the facts thus 
disclosed this record the investment this amount out the 
Spaulding trust participating interest mortgage real 
estate this commonwealth warranted matter law. The 
principle law this commonwealth governing the conduct 
trustee making investments has been established for more than 
century. trustee required conduct himself faithfully and 
exercise sound discretion, and enlightened observance 
how men prudence, discretion and intelligence manage their own 
affairs, not regard speculation but regard the permanent 
disposition their funds, considering the probable income well 
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the probable safety the capital. Good faith and sound discre- 
tion, informed experience and wise observation, constitute the 
standard. That standard comprehensive and remains fixed. 
not bound particular classifications securities, but continues 
safe guide under changed financial institutions 
customs, usages and investment combinations. Harvard College 
Amory, Pick. 446, 461; Kimball Whitney, 233 Mass. 321, 331- 
333, 123 665, and cases collected and reviewed; Creed Mc- 
Aleer, 275 Mass. 353, 357, 175 761, 1117; First 
National Bank Boston Truesdale Hospital, 288 Mass. 35, 192 
150; Old Colony Trust Co. Comstock (Mass.) 195 389. 


The facts set forth the record and already summarized show 


that the kind investment here assailed comes within the rule 


ing trust investments just stated. Participating interests 
mortgages have been approved investments for trust funds held 
trust companies the concensus opinoin among the responsible. 
officers trust companies covering considerable time and large 
area the country. Investments that nature cannot con- 
demned under our rule far they rest upon good faith, sound 
discretion, and conformity custom. 

The precise question whether matter law such investments 
are permissible. That question has not arisen hitherto this com- 
monwealth. Investment trust funds securities this nature 
has been upheld other jurisdictions. The general principle 
found Am. Law Inst: Restatement, Trusts, 227, comment 
these words: “The mere fact that trust funds are combined with 
funds not held trust with funds other trusts making invest- 
ments does not necessarily make the investments improper, provided 
that the investments are other respects proper. Thus, invest- 
ment trust funds participating interest one more first 
mortgages land, group securities which are all proper 
trust investments, may proper trust investment. Such invest- 
ments are not proper they are not such prudent man would 
make his own property having primarily view the preservation 
the estate and the amount and regularity the income 
514, 519, 114 1057, 1058: “The advantages that are fre- 
quently secured combining trust funds make large and 
more satisfactory investment than can made the funds one 
trust without combination are sufficient importance and value 
the several trust funds overcome any disadvantage that may 
arise from the fact that the several owners the investment may 
thereafter differ the matter handling the same. Trust funds 
have been, from time time, combined for investment with satis- 
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factory results, and the practice generally recognized proper 
for trustee.” See, also, Barry Lambert, 300, Am. 
Rep. 677. These decisions were rendered before the enactment any 
statute New York authorizing such investments. See now New 
York Laws 1933, 321, and New York Laws 1934, 838, 
amending Decedent Estate Law, 111 (Consol. Laws, 13). 
the same effect Bowden Citizens’ Loan Trust Co., 194 
Minn. 259 815; Matter Flint’s Will, 240 App. Div. 
217, 269 Webb. Jonas, Ch. Div. 660, and 
Dive [1909] Ch. 328, may have different aspect, their facts 
were quite diverse from those here presented. not necessary 
determine how far they might followed matters which they 
are applicable. 


Individual trustees ought scrupulously careful not make 
investments trust funds their own names but always indicate 
that they are made trust capacity. They are held strict 
liability for violation this duty. Sparhawk Sparhawk, 114 
Mass. 356. See Brown Dunham, Gray, 42, and Day Old 
Colony Trust Co., 228 Mass. 225, 229, 117 252. But the 
books account the petitioner, the stringent provisions statute 
the separation trust investments, and the constant public 
supervision its affairs show that harm has come the bene- 
ficiaries. was said Union Trust Co. New York, 219 
514, 518, 114 1057, 1058: “Declarations trust when full, 
complete, and open inspection public office, where they are 
full and complete and the possession the parties interested 
the investments, that the rights the several persons trust 
therein can fully established thereby, are sufficient answer all 
objections made upon accounting the form the investments 
theretofore made the trust funds.” 


The petitioner was authorized law act trustee the fund 
question. was subject the provisions (Ter. Ed.) 
172, 49, 52, 53, 59, and section (now amended St. 1934, 
349, 24). had trust department. was bound section 
keep the business its trust department separate and distinct 
from its general business. The money, property securities received, 
invested loaned that department are special deposits protected 
extraordinary safeguards and not mingled with other property 
liable for general debts obligations the trust company. 
must presumed that there has been compliance with all these 
specific provisions for segregation and safety trust funds. was 
the duty the petitioner common with other trust companies 
maintaining trust departments make frequent returns the com- 
missioner banks. was subject constant supervision and 
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examination the commissioner respecting its trust department. 
These statutory provisions are rigidly enforced for the protection 
beneficiaries funds the trust department; their paramount rights 
are fully recognized. Commisisoner Banks Cosmopolitan Trust 
Co., 240 Mass. 254, 630; Morrison Lawrence Trust Co., 
283 Mass. 236-239, 186 54. The books the petitioner 
connection with these statutory provisions sufficiently segregated the 
funds question protect the beneficiaries under the 


the duty also trustees holding two more distinct trust 
funds keep them separate and ordinarily not invest them to- 
gether. Lannin Buckley, 256 Mass. 78, 152 71. That 
principle has not been violated the case bar its essential 
features. The mortgage was single investment, but was divided 
forthwith the issuance the certificates interest the several 
beneficiaries, which became once matter record its trust 
department and subject periodical inspection and examination 
the bank commissioner. Objection based the possibility trans- 
fer certificates from one trust another the trustee, good 
faith, and otherwise not open just criticism, without merit. 
(N.S.) 205. 


the case bar there contention that the petitioner did 
not exercise good faith and act for proper purpose. The loss that 
has resulted the beneficiaries not due conduct the petitioner 
the kind investment made, but adverse general financial con- 
ditions. such circumstances there liability for breach 
trust. Springfield National Bank Couse, 288 Mass. 262, 192 
529, 1460; First National Bank Boston Truesdale 
Hospital, 288 Mass. 35, 192 150; Am. Law Inst. Restatement, 
Trusts, 179, comment The interests the beneficiary the 
investment here assailed are secure the mortgage had been 
expressed terms the petitioner trustee. general 
creditor the petitioner could any event secure any advantage 
over the beneficiaries the trust. O’Gasapian Danielson, 284 


The certificates participating interest the mortgage were 
not easily salable. That objection them trust investments. 
But mortgages real estate are not easily salable. The case 
this aspect close, but are opinion that cannot held for 
this reason not proper trust investment. some 
analogy the investment shares unincorporated association 
organized acquire shares stock various street railway and 
electric light corporations held supportable Kimball Whitney, 
233 Mass. 321, 123 665. 


q 
q 
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Bonus Taxable Income 


officer fact gift, not taxable income; but the 
circumstances indicate that the payment is, reality, addi- 
tional compensation, taxable. was decided the 
United States Circuit Court Appeals the case Botch- 
ford Commissioner Internal Revenue, Fed. Rep. 


(2d) 914. 

Botchford, the petitioner this case, had been the 
employ the Columbia Steel Company salary $30,000 
year. December, 1927, resigned his position because 
poor health. Shortly afterwards, the board directors 
adopted resolution authorizing the payment Botchford 
$30,000 (after deducting any indebtedness due the cor- 
poration), the money paid monthly installments over 

The court decided that this payment should classed 
income and, therefore, was taxable. the opinion, the 
court said: 


“The doctrine that bonus payments and gratuitous ‘additional 
compensation’ for past services may constitute taxable income has 
been frequently recognized decisions the lower federal courts and 
the Board Tax Appeals.” Fisher Commissioner, (2d) 
192, 193 (C. 2). See Noel Parrott, supra; Schmacher 
United States (Ct. Cl.) (2d) 1007; Bass Hawley, 
(2d) 721 (C. 5); Levy Helvering, App. 354, 
(2d) 401. 

The petitioner here brought before the board witnesses who were 
directors the corporation the time payment the sum was 
voted, and who voted the resolution. These witnesses testified that 
the payment was intended gift. this, petitioner contends, 
the instant case distinguishable from those cited above. However, 
petitioner confronted with the fact that the executive committee’s 
resolution captioned “remuneration,” contains the words “settle- 
ment” and “salary”; that the resolution authorizing payment recites 
Mr. Botchford’s many years service and the condition his health. 
Also before the board was the fact that the corporation claimed 
deduction “compensation allowed Botchford for services 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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December 31, 1927, $30,000” its tax return. Very important, too, 
the fact that directors corporation, general rule, have 
power authority give away any the assets the corporation, 
and here the payment was not submitted the stockholders for rati- 
fication. the directors could not give away this sum, and the books 
the corporation show that was not given away, must pre- 
sumed that the payment was not gift. any rate, there was 
evidence, pro and con, before the board from which was find the 
fact. “It has long been settled that determinations fact for ordi- 
nary administrative purposes are not subject review.” Phillips 
Commissioner, 283 589, 600, Ct. 608, 612, Ed. 
1289. determination the Board Tax Appeals pure 
question fact will not examined this court beyond ascertain- 
ing there any evidence support such finding.” Helvering 
(2d) 939, 943 (C. 8). See, also, Tumwater Lum- 
ber Mills Co. Commissioner, (2d) 675, 676 (C. 9); 
Commissioner Crescent Leather Co., (2d) 833, 835 (C. 
“The evidence legally sufficient sustain finding there 
substantial evidence support it, and the record whole does 
not clearly, convincingly, even possibly, ‘indisputably’ require 
contrary conclusion.” Tracy Commissioner, (2d) 575, 579 
(C. 6). “Moreover decision the Board Tax Appeals, 
when based upon testimony taken the trial issue fact, 
should not reversed appellate court because difference 
opinion the mere weight the evidence.” Henderson 
Iron Works Supply Co. Blair, App. 114, (2d) 
538, 539. 

Levey Helvering, supra, the corporation computing its 
net income did not deduct the sums paid its officer extra compensa- 
tion, and the resolution itself the payment was designated 
gift, and yet the Court Appeals held the payment not gift. 
does not appear that the payment was ever submitted the stock- 
holders for ratification. the Schumacher Case, supra, and Noel 
Parrott, supra, the payments were submitted the stockholders, 
nevertheless, those payments were held additional compensation 
the courts. 

The Circuit Court Appeals for the Second Circuit said, 
Fisher Commissioner, supra, (2d) 192, page 193: 

“Whether payment given case shall deemed taxable com- 
pensation gift exempt from tax depends upon the intention the 
parties, and particularly that the employer, determined from 
the facts and circumstances surrounding the transaction. the case 
bar, the Holmes Company clearly indicated its intention charg- 
ing the payment upon its books salary account and reporting 
its tax returns. urged that these were the acts sub- 


> 
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ordinate officials not shown have been authorized treat the 
payment, but surely the burden proving their lack authority, 
such was the fact, was upon the taxpayer. Nor there merit 
the petitioner’s contention that the sole stockholder approved the 
payment and hence presumptively intended make gift rather 
than pay additional compensation. There was action the 
corporate stockholder; its president would have authority 
virtue his office give away its property.” 

Blair Rosseter, (2d) 286 (C. 9), instantly dis- 
tinguishable that the payment there controversy was denomi- 
nated gift both stockholders and directors. Lunsford 
Commissioner, (2d) 740 (C. 6), the donee was not con- 
nected any way with the donor corporation; the donor did not 
report the sum expense its tax return and handled the 
matter upon its records gift; neither was there any considera- 
tion, past, present, future. that case there was evidence 
the record that the stockholders authorized approved the gift. 
That fact, however, does not change our conclusion the case bar. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


BANK LIABLE FOR MISREPRESENTATION 
SECURITIES THOUGH MADE 
GOOD FAITH 


Citizens National Bank Meridian Allen, Supreme Court Mis- 
sissippi, 167 So. Rep. 627 


national bank which sells bonds customer, stating that the 
bonds are guaranteed two surety companies, which statement 
untrue, will liable the customer for any loss sustained through 
the investment, even though the statement concerning the surety 
companies was made the bank entire good faith. 

this case the plaintiff, Allen, purchased from the defendant, 
Citizens National Bank, $1,000 serial coupon bond the Central 
Securities Company, payable March 1939. The officer the 
bank who sold the bond the plaintiff told her that was guar- 
anteed two surety companies. This statement was not founded 
upon fact but the officer making believed true. The pur- 
chase was made November, 1929, and the Central Securities Com- 
pany went into receivership December, 1930. was held that, 
notwithstanding the good faith the officer making the sale, 
the bank was liable the plaintiff for the loss which she sustained. 

The Federai Statute, Code, 24, authorizing national 
banks deal securities limits such dealings the ‘‘buying and 
selling without recourse marketable obligations,’’ etc. was held 
that this statutory provision did not prevent the bank from becoming 
liable the present this case. 

The provisions the statute above referred to, with reference 
dealing investment securities, were extended state bank mem- 
bers the Federal Reserve System section the Banking 


Suit Miss Lulu Bell Allen against the Citizens National Bank 
Meridian. From the decree, the defendant appeals. 

Affirmed. 

Wilbourn, Miller Wilbourn, Meridian, for appellant. 

Graham Graham, Meridian, for appellee. 


decisions see Banking Law Journal Digest (Fourth 


§829. 
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SMITH, J.—In November, 1929, the appellee (plaintiff) pur- 
chased from the appellant (defendant bank) negotiable bond issued 
the Central Securities Company Asheville, C., promising pay 
the bearer the sum $1,000 March 1939, serial coupons for 
the interest thereon being attached thereto. 

December, 1930, the Central Securities Company was placed 
the hands receiver, and the evidence discloses, rather the jury 
was authorized believing therefrom, that its bonds then were, and 
now are, worthless. 


discovering this fact, the appellee sued the appellant for dam- 
ages sustained her because the purchase the bonds, alleging 
that the officer the bank who sold the bond her stated her, 
the time the purchase, which statement she relied, that the pay- 
ment the bond was guaranteed two surety companies, which was 
not true. 


The evidence whether this statement was made conflict, 
but the jury accepted the appellee’s version thereof. 

One the appellant’s complaints that the court should 
have granted its request for directed verdict (a) for the reason that 
the proviso paragraph section 5136 the Revised Statutes the 
United States, amended February 25, 1927 (44 Stat. 1227), 
(12 Code, 24), prevents the appellant from becoming liable 
the appellee for any damages sustained her because the purchase 
the bond, and (b) for the reason that the evidence does not disclose 
that the bond was worth less than its par value the time was pur- 
chased the appellee. The federal statute referred provides ‘‘that 
the business buying and selling investment securities [by National 
bank] shall hereafter limited buying and selling without recourse 
marketable obligations evidencing indebtedness any person 
corporation, the form bonds, notes and/or debentures, commonly 
known investment 


295 209, Ct. 674, 676, Ed. 1393, the Supreme Court 
the United States held that the words ‘‘without recourse,’’ here used, 
are broader than the ‘‘technical legal significance which they are 
used limit the liability indorser negotiable paper,’’ 
they constitute ‘‘a prohibition liability, whatever its form, way 
‘recourse’ growing out the transaction the business.’’ The 
question then before the court was the liability national bank its 
promise purchaser securities sold him repurchase them par 
and accrued interest, which promise the court held was within the pro- 
hibition the statute. 

The question here the liability national bank because 


decision was published the July, 1935, Banking Law Journal, page 553. 
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fraudulent representations which induced one purchase securi- 
ties from it. While the language from the court’s opinion just quoted 
may broad enough cover such case, Division this held 
Bullard Citizens’ National Bank,? 173 Miss. 450, 160 So. 280, 
162 So. 169, that the statute does not apply such case, and that the 
Supreme Court the United States, the Awotin Case, supra, did not 
intend hold. The question not without difficulty, and its ultimate 
answer rests with the Supreme Court the United States. 

The only evidence the value this bond the time its pur- 
chase that the bonds the Central Securities Company were selling 
par, and will assume, but merely for the purpose the argument, 
that ordinarily the time which the damage sustained the purchaser 
property fraudulently induced purchase the date the pur- 
chase, but such the rule, does not apply here. clear from the 
evidence that the appellee purchased the bond investment, which 
fact was known the appellant, indicating that she would prob- 
ably retain the bond until its maturity. such cases the damage 
computed the time the fraudulent representations ceased 
operative, and that time here was when the Central Securities Com- 
pany went into the hands receiver, and the appellee discovered 
that its bonds were not guaranteed surety company companies. 
Suth. Damages (4th Ed.) 4409. This will dispose also the 


appellant’s complaints instructions fixing the measure the ap- 
pellee’s damages. 

appears from the testimony that the insolvency the Central 
Securities Company, and the absence value the securities issued 
were brought about the fraudulent conduct the securities 
unknown the appellant. The court refused grant its 
request for the following instruction: 


court instructs the jury for the defendant, Citizens National 
Bank Meridian, that they believe from the evidence this case 
that whatever lost, any, the plaintiff, Miss Allen, has sustained 
may sustain proximately due the fraud and manipulation Cen- 
tral Bank Company and Central Securities Company and that 
such fraud was concealed and did not come light until after Central 
Bank Trust Company closed November 19, 1930, then will 
the duty the jury find for the defendant.’’ 


This instruction might well have been given order prevent the 
jury from charging the appellant with the fraud the Central Securi- 
ties Company, but its refusal would not constitute reversible error, for 
the other instructions clearly informed the jury that the appellant’s 
liability depended solely upon the jury’s finding that made the false 
representations hereinbefore set forth. 


decision was published the July, 1935, Banking Law Journal, page 
560 and the September, 1935, issue page 804. 
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Over the objection the appellant, the appellee introduced several 
witnesses who testified that they had purchased securities from the ap- 
pellant, which then represented them that the securities the Cen- 
tral Securities Company were guaranteed two surety companies. 
The ground which the appellee says this evidence admissible that 
the intent with which the appellant made the representations material. 
other words, that her recovery depends upon the representations 
having been made with fraudulent intent, and she invokes the rule 
exemplified Nash Mississippi Valley Motor Co. Childress, 156 
Miss. 157, 125 So. 708, United States Co. Citizens’ State 
Bank, 150 Miss. 386, 116 So. 605, and Bernheim Dibrell, Miss. 
199, So. 693. The intent with which the appellant made the representa- 
tions here question consequence. liable even though 
such representations were made good faith, if, fact, they were 
false, Bullard Citizens’ National Bank, 173 Miss. 450, 160 So. 280, 162 
So. 169, but the appellant’s challenge the competency this evi- 
dence was ruled against the companion case Citizens National 


Bank Meridian Lamar Pigford (Miss.) 166 So. 749, recently 
decided. 


After the Central Securities Company became insolvent and went 
into the hands receiver, suit was filed Virginia court 
numerous persons, among whom was the appellee, the nature which 
and the parties defendant thereto being here consequence. Over 
the objection the appellant, the bill complaint this suit was in- 
troduced evidence the appellee. This evidence should not have 
been admitted, for aid was thereby given the solution the ques- 
tion here involved, but the error thereby committed did not sufficiently 
prejudice the appellant justify reversal the decree. 

Affirmed. 


RIGHTS DEPOSITOR WHERE DEPOSIT 
PAID FORGED CHECK 


Squire, Superintendent Banks, Tobin, Supreme Court Ohio, 
200 Rep. 515 


executrix deposited estate funds bank and, when she 
subsequently tried withdraw the balance the account, was 
discovered that the bank had already paid out the deposit 
forged check. The bank subsequently closed its doors. was held 


that the executrix was not entitled preference payment over 
other depositors. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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Petition Lucy Reinhart Tobin, executrix the estate 
Florian Reinhart, deceased, against one Squire, Superintendent 
Banks, establish preferred claim against closed bank. Judgment 
the trial court allowed the claim valid general claim but denied 
preference; the Court Appeals decreed that the claim allowed 
preferred claim; and defendant brings error allowance cer- 
tification.— [Editorial Statement. 

Judgment the Court Appeals reversed, and decree entered 
accordance with opinion. 

about July 27, 1928, Lucy Reinhart Tobin, executrix 
the estate Florian Reinhart, deceased, had commercial check- 
ing account the Security Bank. August 27, 1928, after various 
withdrawals, there remained the books the bank credit favor 
the executrix the sum $1,367.11. Between the latter date and 
June 14, 1931, withdrawals were made said account. June 14, 
1931, the executrix presented check the bank for withdrawal 
payment said sum $1,367.11, but payment was refused the 
bank the ground that the account had been closed December 11, 
1930. later developed the account was closed presentation 
some unknown person forged check for $1,367.11, thus balancing 
the executrix’ account. June 17, 1931, the Superintendent Banks 
took over the property and assets the Security Bank for liquidation. 
her petition, the executrix prayed that the Security Bank im- 
pressed with trust for the payment $1,367.11 with interest, and 
that the Superintendent Banks required pay such sum 
preferred claim out the bank assets. The trial court found that the 
executrix was entitled have her claim allowed valid general 
claim, but denied her preference over general creditors. appeal, 
the Court Appeals decreed and ordered that the Superintendent 
Banks allow the executrix’ claim preferred claim the cash 
the vaults the bank the time the closure the bank pro- 
rated with similar preferred claims against the cash assets the bank. 
This court allowed certification. 

John Bricker, Atty. Gen., and Brown Sanger and Sholto 
Douglas, all Toledo, for plaintiff error. 
Streicher Krueger, Toledo, for defendant error. 


JONES, J.—The trial court allowed the claim the executrix 
valid general claim, but denied its preference over general creditors. 
The appellate court decreed that the claim allowed preferred 
claim. Conceding that there was divergence judicial authority 
upon the legal question involved, the Court Appeals rested its deci- 
sion upon decisions the courts, and notably upon the case 
Johnson Farmers’ Bank Clarksdale, 223 Mo. App. 
1090. 
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The Ohio appellate court held that when the bank, June 14, 1931, 
denied withdrawal the executrix’ balance, concededly due, the rela- 
tion debtor and creditor terminated instanti; the bank then be- 
coming trustee for the amount due. Because was impossible for 
the executrix procure judgment the short time intervening be- 
tween June 14, 1931, and June 17, 1931, the Court Appeals applied 
the maxim that equity regards done that which should have 
done, and based its decree accordingly. fail see how that equitable 
applies here. The relation debtor and creditor continued 
subsist. While the voluntary relation debtor and creditor de- 
positor may have terminated between the bank and its depositor, 
nevertheless new relation debtor and arose and continued 
subsist claim chose action against the bank; but, even so, 
the procurement judgment thereon would not have impressed the 
bank funds with either lien trust unless later followed legal 
process and sequestration. The transaction involved was not special 
deposit, nor was there sequestration any specific identifiable res 
the bank assets which would give one general creditor priority over 
other general creditors. Richards Fulton (C. A.) (2d) 
853. Under the conceded facts, the executrix all times was creditor 
the bank and, like other was entitled participate the 
distribution its assets. her insistence here, she endeavors ob- 
tain priority over other general creditors who had part the bank’s 
wrongdoings and who would suffer financially were she decreed priority. 

While circumstances might arise where the court should apply 
the bank its officers the principle that ‘‘equity will presume the 
parties have done what, under the contract and good! conscience, 
they should have done’’ (Klaustermeyer Cleveland Trust Co., As- 
signee, Ohio St. 142, 105 278, cited the opinion the Court 
Appeals the instant case), that principle, good conscience, 
should not applied insolvent bank’s general creditors, who are 
the real owners the bank assets and innocent wrong. the 
executrix, the bank stands ‘‘just does its other their 
debtor, not their [her] Fagan Whidden (C. A.) 
631, 632. 

not have the usual question ordinary trust relationship. 
There was specific trust agreement; special deposit; segrega- 
tion any specific res which trust could attach. are accord 
with the views the trial court that trust was created preference 
acquired the executrix and that the Superintendent Banks should 
ordered allow her claim, valid general claim only. 

The judgment the Court Appeals reversed, and, proceed- 
ing render the judgment that court should have rendered, decree 
will entered above indicated. 

Judgment reversed. 
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GIFT JEWELRY 


Davis Rawson, Court Appeals Ohio, 200 Rep. 536 


American woman, residing France, rented safe deposit 
box her own name and deposited therein three packages jewelry 
inseribed the effect that they were the property her niece, 
resident Ohio. The lessee executed power attorney authoriz- 
ing the niece have access the box, which authority the niece 
never exercised. The lessee retained possession the key the 
box until her death. was held that these circumstances there 
was valid gift jewelry the niece. 


Proceeding the matter the estate Frances Helen Rawson, 
deceased, motion Martha Rawson strike from the inventory 
certain property therein listed and for finding that such property be- 
longed petitioner, opposed one Davis and others. review 
judgment the court common pleas, appeal from order 
the probate court sustaining the motion, opponents bring 
torial Statement. 

Affirmed. 

Paxton Seasongood, Cincinnati, for plaintiffs error. 

Waite, Schindel Bayless, Cincinnati, for defendant error 
Martha Rawson. 

William Collins, Cincinnati, for defendant error executor. 


BLOSSER, J.—This case originated the probate court 
ton county, where motion Martha Rawson was sustained strike 
from the inventory filed the estate Frances Helen Rawson, de- 
ceased, certain property therein listed, wit, three boxes packages 
jewelry, and asking also finding that said property belonged 
Martha Rawson and was not the property said estate. The case was 
appealed the court common pleas, and that court heard the case 
the evidence taken the probate court, with certain stipulations, 
subject only objection its competency. The plaintiffs error were 
parties adversely affected the judgment rendered connection with 
the administration the estate the deceased. 

Frances Helen Rawson was resident Hamilton county, Ohio, 
and sojourned France continuously for several years prior 1930 
until her death January, 1932, Menton, France. Martha Rawson 
was the niece Frances Helen Rawson, and had been visiting her aunt 
France March 17, 1927, and for some prior thereto. that 
day safety deposit box was rented Frances Helen Rawson 


similar decisions see Banking Law Journal Digest (Fourth 
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bank Menton, France, and the box was registered her name. 

the same day power attorney was given the aunt favor 
her niece. The records the bank show that Frances Helen Rawson 
visited the safety box various occasions between February 11, 1928, 
and March 21, 1930, and that Martha Rawson’s power attorney 
open the box was never exercised. The key the box was held 
Frances Helen Rawson, and Martha Rawson never had possession 
it. After the death Frances Helen Rawson, the safety deposit box 
was opened and the three packages jewelry were found. the 
wrapper each the packages were the following words the hand- 
writing Martha Rawson: ‘‘The property Martha Rawson, 3736 
Clifton Avenue, Cincinnati, Ohio, 

the probate court Martha Rawson was permitted testify over 
the objection the adverse party. There nothing the transcript, 
stipulations, journal entries show how the court common pleas 
ruled the competency this witness when the case was heard the 
common pleas appeal. The presumption that the court 
ruled correctly her competency witness, and did not consider 
her testimony. This supported the opinion the judge the 
court common pleas, which opinion stated that there was direct 
evidence the gift Martha Rawson, but that there was circum- 
stantial evidence support her claim. 

There some controversy the law which governs this transac- 
tion. the alleged gift was made France, the substantive law 
that country governs the transaction. The law foreign state must 
proven competent evidence, just other material facts are 
proven. this case was attempted prove the law France 
certain letter Mr. Chambrun, answer hypothetical ques- 
tion propounded him. was claimed that Mr. Chambrun was 
well versed the law France. The hypothetical question propounded 
him was based chiefly upon facts appearing the evidence Martha 
Rawson. Martha Rawson was not competent witness, and for that 
reason the hypothetical question was not based upon proven facts. 
our view that the opinion Mr. Chambrun with reference 
the law France was not admissible. There nothing the record 
indicate how the common pleas ruled with reference the 
foreign law, whether the evidence Mr. Chambrun was admitted 
considered. therefore presumed that the court ruled 

The evidentiary facts are not dispute. The evidence Martha 
Rawson having been excluded, there remains direct evidence 
gift. However, when apply the law all the facts and 
stances evidence, can come conclusion other than that 
Frances Helen Rawson gave the jewelry her niece. The aunt had 
control the jewelry and control the safety deposit box. She must 
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have parted with possession and title the jewelry, for she permitted 
her niece have the packages her possession and write upon the 
packages that they were the latter’s property. permitting the pack- 
ages remain the safety deposit box, over which she had control, 
with the notations upon them their ownership, she ratified and 
confirmed the gift her niece. This amounted, substance, 
declaration against interest, the effect that the property longer 
belonged her, but was the property her niece. not necessary 
base inference upon inference reaching this 
From the established facts and circumstances, are the opinion 
that the jewelry was given Martha Rawson, and that was properly 
stricken from the inventory the estate Frances Helen Rawson. 
find prejudicial error the record, and the judgment 
affirmed. 
Judgment affirmed. 


TRUST COMPANY LIABLE FOR IMPROPER 
INVESTMENT 


Allison Ohio Savings Trust Co., Court Appeals Ohio, 200 
Rep. 529 


person delivered securities the president trust com- 
pany with instructions sell them and invest the proceeds Gov- 
ernment bonds for his benefit. The proceeds, however, were in- 
vested securities other than Government bonds. was held 
that the trust company, and not the president the company, was 
liable the customer for the loss sustained investing the funds 
contrary the customer’s instructions. 


Syllabus the Court 


Where person delivers stock one acting president and 
treasurer trust company for the purpose selling the same and 
government bonds with the proceeds thereof, but invest- 
ments are made contrary express instructions, trust, and not 
debtor and relationship arises. 


such when the transactions are carried the ledger 
the trust company, the trust company, and not the president and treas- 
urer individual, becomes the trustee, and purchasing other 
than government bonds, contrary express instructions, liable 
the settlor for breach trust. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Action Isaac Henniger against the Ohio Savings Trust Com- 
pany and another, wherein defendant filed cross-petitions and Dwight 
Allison, administrator bonis non with the will annexed the 
estate Isaac Henniger, deceased, was substituted plaintiff. From 
judgment for named defendant, plaintiff State- 
ment. 

Decree accordance with opinion. 


John Buchanan and John Mitchell, both New Philadelphia, 
for plaintiff. 


Harold Ziegler, Cleveland, Olmstead, New Philadel- 
phia, and Pomerene Boulger, Columbus, for defendants. 


LEMERT, J.—This action commenced Isaac Henniger 
his lifetime against the defendant, the Ohio Savings Trust Company, 
seeking accounting for money paid and for said Isaac Hen- 
niger trust for him the beneficiary the funds thus created and 
accumulated. The petition enumerates certain funds known plaintiff 
have been received the defendant for his benefit, and asks for 
full account such sums, together with others, and for judgment for 
the amount shown due. 

The defendant, the Ohio Savings Trust Company, its answer 
and cross-petition, admits that corporation, and that the times 
mentioned the petition Charles Lahmer was its president and 
treasurer. The answer the defendant excepts said admissions, 
denies the averments the petition, and affirmatively alleges, way 
the cross-petition, that had knowledge the matters and things 
set forth the petition, and further avers that all transactions and 
matters business had with the plaintiff, Isaac Henniger, were be- 
tween Charles Lahmer, individual, and said Isaac Henniger, 
and that the said Charles Lahmer was then and there the president 
and treasurer said defendant banking company, but that the same 
were way transactions obligations this defendant, and that 
reason thereof defendant was unable make any accounting, and 
asks have said Charles Lahmer made party defendant, with 
the statement and averment that Charles Lahmer could and should 
account plaintiff his individual capacity. 

The said Charles Lahmer was then made party defendant 
his own motion, and answered admitting all the allegations the 
petition, and submitted with said answer statement his transactions 
had with the plaintiff, Isaac Henniger. 


The plaintiff filed answer and reply the separate answer and 
Charles Lahmer, averring that the statement 
account said Charles Lahmer account his administration 
the business and affairs said Isaac Henniger, deceased, had with 
the defendant, the Ohio Savings Trust Company, and transacted 
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said Lahmer his capacity president and treasurer said bank 
behalf the banking company its agent. 

The pleadings thus present this issue: The defendant, Lahmer, files 
account the transactions had with the plaintiff, Henniger, claim- 
ing have acted for Henniger his individual capacity, which de- 
nied the plaintiff, and also present the further issue that two items 
debit were investments approximately ten thousand dollars 
Cleveland real estate bonds, contrary the express instructions 
plaintiff, for which amount the plantiff asks judgment, with interest 
from the date such funds invested were received from the Gilliam 
Manufacturing Company, wit, June 1935. 

After this action was filed the plaintiff died, and Homer Frew, 
named executor the will Henniger, was substituted plaintiff. 
After trial common pleas court Homer Frew, executor, died, and 
this plaintiff, Dwight Allison, became administrator bonis non, 
with the will annexed, and was substituted plaintiff Frew’s place. 
The court common pleas found favor the defendant, the Ohio 
Savings Trust Company, against the plaintiff, and found favor 
the plaintiff and against the defendant, Charles Lahmer, for the 
sum $13,047.30, which the sum money received from the Gil- 
liam Manufacturing Company, with interest the rate per cent., 
which the amount that should have been received had the money been 
invested government bonds, Henniger had instructed in- 
vested. Against this amount the court below credited the actual amounts 
that were received from the other investments, including liquidating 
dividends that were received from other bonds, and the court further 
allowed the defendant, Lahmer, the sum $1,200 for his administra- 
tion such fund, leaving final balance and judgment favor the 
plaintiff the sum $6,060.23 against the defendant, Charles 
Lahmer. From this decision Charles Lahmer appealed this court. 
The plaintiff administrator then appealed giving notices, which are 
filed lieu bond fiduciaries, provided statute, which brings 
the defendant, the Ohio Savings Trust Company, into this court 
appeal from the judgment its favor rendered the court below. 

From careful examination the record, are the opinion 
that the transactions involved this case were had Henniger with 
the Ohio Savings Trust Company, shown the exhibits and the 
ledger sheets involving the various transactions they appear the 
record. will noted that the answer the defendant, the Ohio 
Savings Trust Company, makes the admission and averment that 
during all the times referred the petition the said Charles 
Lahmer was the president and treasurer said institution, and the 
record further shows that Lahmer took the notices that Henniger had 
received from the Gilliam Manufacturing Company, advising him that 
his stock would redeemed and that the company had been sold, and 
that took the plaintiff’s stock said company; that sent the stock 
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said company and received check return for the same the 
sum $10,242.90; that this check was received the bank, and the 
thus received was credited amount already bank the 
name Isaac Henniger; and shows, further, the answer the said 
the Ohio Savings Trust Company the first interrogatory attached 
petition, that said sum $10,242.90 listed deposit 
made Lahmer, but that matter fact went into account 
the name Henniger; all this being shown the ledger 
sheets, upon which Mr. Henniger’s name appears the top, such 
sheets being the ledger sheets the defendant, the Ohio Savings 
Trust Company. The passbook Isaac Henniger with the Ohio Sav- 
ings Trust Company, marked Exhibt shows the deposits Isaac 
Henniger with said bank, and contains items for certain period 
time, which are the same items contained the account filed this 
ease defendant, Lahmer. 

The exhibits show that the account said Isaac Henniger with 
said bank was entered his name, the same being the monthly state- 
ments said bank issued said Henniger; and the checks issued 
said Henniger were drawn upon his said account the Ohio Sav- 
ings Trust Company. The record shows that the defendant bank 
qualified trust business the year 1921, and further shows 
that the money received from the Gilliam stock was invested Cleve- 
land real estate bonds, wit, approximately $5,000 Euclid avenue 
Seventeenth street bonds and Superior Twelfth street bonds, contrary 
the instructions given said Henniger invest said money 
government bonds. 

plain and clear from the evidence the record that Hen- 
niger instructed Lahmer invest government bonds the money 
received from the Gilliam bonds. 

Considering the whole the record this case, clearly shows 
that said Lahmer was acting his capacity president and treasurer 
the defendant, the Ohio Savings Trust Company—and, fact, 
would have had right act any other capacity within the 
banking house the said the Ohio Savings Trust Company, consider- 
ing the kind and nature the business that was transacting for 
Mr. Henniger. was transacting banking and trust business for Mr. 
Henniger within the defendant the Ohio Savings Trust Company’s 
banking institution, and all the documents and bookkeeping had with 
the bank indicated that the business was had and with the bank. 

are the opinion that the record shows that trust existed and 
was created. The receipt Henniger’s money admitted the tes- 
timony Mr. Lahmer, also the making these investments about 
which complaint made. Mr. Lahmer had control over the fund and 
issued checks against freely. All the relations between Henniger 
and the bank show that trust fund was thereby created and existed. 
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the question resolves itself into whether not Lahmer, the bank, 
both, are liable account the management this fund for the 
plaintiff Henniger. 

believe elementary that relief can rendered against 
one from whom relief sought. the instant case the only relief 
sought against the Ohio Savings Trust Company. Nowhere any 
relief asked against Lahmer. Even after Lahmer came into this action 
and set his version the facts, plaintiff continued protest that 
there was claim liability against him, and sought have his ap- 
pearance and his pleadings stricken from the files, the ground that 
was not proper party. Yet, despite this condition affairs, when 
the trial court found there was evidence sustain claim against 
the bank, nevertheless proceeded render judgment against Lah- 
mer, whom plaintiff insisted was not liable. 


valid decree cannot rendered against defendant against whom 
relief Corpus Juris, 676. 


The bank book and ledger sheets show that the account Isaac 
Henniger was had with the Ohio Savings Trust Company, and the 
account submitted Charles Lahmer account the funds 
Isaac Henniger, claimed have been deposited with the Ohio Sav- 
ings Trust Company said Lahmer the credit Isaac Henniger, 


when really appears that the funds were received from Henniger 
Lahmer while acting president and treasurer the said the Ohio 
Savings Trust Company, and deposited the credit Henniger 
said bank; the funds thus arising from the redemption Hen- 
niger’s stock the Gilliam Manufacturing Company passing into the 
deposit account with the Ohio Savings Trust Company. equity 
this fund amount was impressed with the character trust, and 
trust company liable account the owner therefor. Pomeroy 
Equity Jurisprudence, 1047. 

collection the Gilliam Manufacturing Company’s redemption 
stock money was special deposit money, for the reason that 
was marked unusual manner, that could readily iden- 
tified, and consequently was held the bank trust for the de- 
positor. 


paper received for collection trust relation often exists 
the beginning which changed agreement custom into that 
debtor and creditor after the collection the proceeds, but bank can- 
not divest itself the trust relation and assume the other its own 
Cye. 516. 

the duty agent account his principal for all funds 
property belonging his principal which come into his hands 
virtue his agency, and failed apply the funds the 
purpose for which they were received, the principal may recover the 
same.’’ 1470, 1471. 
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note that the defendant, Charles Lahmer, filed cross- 
petition asking pay for services rendered connection with said trust. 
rendered account the same and made claim for compen- 
sation the pleadings. There absolutely evidence the record 
the trial court upon which base allowance him for such 
services, yet $1,200 was deducted from the amount the fund the 
lower court. are the opinion that this amount should not have 
been allowed, for the reason that plaintiff has suffered interminable 
delay recovering this trust fund, and has been compelled fight and 
employ counsel, and has already fought this case through two courts 
make recovery. 
Defendants this case their brief contend that the plaintiff 
not entitled recovery, both the question estoppel and the 
question ratification. From careful examination the pleadings 
and the whole the record this case, are the opinion that 
neither can properly urged, for the reason that neither estoppel nor 
ratification affirmatively pleaded defense, and there nowhere 
the record coming from the court below showing that any 
such defense was made. attempted, the record fails show any 
evidence along that line, and for that reason neither the defense 
estoppel nor ratification can avail the defendants this case. 
are therefore the opinion that the record before does not 
warrant recovery against Charles Lahmer, individually, but that 
the plaintiff entitled finding and judgment against the defend- 
ant, the Ohio Savings Trust Company, the sum $7,260.23, for 
which amount judgment hereby awarded. 

Decree accordingly. 


WAIVER PRESENTMENT PAYMENT 


BY 


Zisman Gateman, Supreme Judicial Court Massachusetts, 
200 Rep. 556 


Where waiver presentment and notice dishonor written 
above the signature indorser, binds the indorser only. 

This the provision section 110 the Uniform Negotiable 
Instruments Act. This provision further provides that, waiver 
embodied the instrument, binds all parties. 

the present case, the words ‘‘waiving presentment, demand 
and notice,’’ were typewritten twice the back the promissory 
note. The note was indorsed two parties. was apparently in- 
tended that one indorser should sign beneath the first waiver and 
the other indorser should sign beneath the second waiver. However, 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§985, 1236. 
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both parties signed directly below the first waiver. was held that 
the facts indicated that was the second indorser’s intention 
waive presentment and that had waived under sec- 
tion 109 the Uniform Negotiable Instruments Act which provides 
that waiver may express implied. 

Section 110 the Uniform Negotiable Instruments referred 
above, not perfectly clear its meaning. case 
binds all those who indorse beneath the and not merely 
the first indorser. 


Action Minna Zisman, administratrix the estate Morris 
Zisman, against Joseph Gateman. From order the appellate divi- 
sion dismissing report the trial judge who found for the plaintiff 
the sum $729.34 and interest, the defendant appeals. 

Affirmed. 
Kalman, Boston, for appellant. 
Cohen, Boston, for appellee. 


QUA, J.—This action now prosecuted the administratrix 
the estate Morris Zisman promissory note made one Gold- 
man, payable Zisman and indorsed before delivery Rose Sweet 
and the defendant. The only defence now urged based upon the ad- 
mitted fact that notice presentment and dishonor was given 
the defendant. The indorsements were the following form: 


presentment, demand and notice. 
Sweet 
Gateman 


presentment, demand and 


The Negotiable Instruments Law provides that ‘‘Where the waiver 
embodied the instrument itself binding upon all parties; but 
where written above the signature endorser binds him 
(Ter. Ed.) 107, 133. Under our construction this 
section, waiver such this the back the note not ‘‘embodied 
the instrument,’’ and, the case depended solely upon the waiver 
appearing above the signatures, only Rose Sweet and not the defendant 
would deemed have waived. First National Bank Medford 
Wolfson, 271 Mass. 292, 171 460. But the Negotiable Instruments 
Law also provides that ‘‘Notice dishonor may waived, either be- 
fore the time giving notice has arrived, after the omission give 
due notice, and the waiver may express (Ter. 
Ed.) 107, And the judge has found facts that when the 
defendant signed intended bound the waiver below his signa- 
ture and waive demand and notice and knew that the payee intended 
that should so. 
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There was evidence that the note was given for money lent Zis- 
man the maker; that the maker and the two indorsers were all near 
relatives; that Zisman had prepared the note its present form, in- 
cluding the two waivers typewritten the back; that had copied 
from former note, which the present note was part renewal; 
that had given Goldman, the maker, get the signatures 
the indorsers, telling kim get each indorser sign under one the 
waivers; that Goidman saw the indorsers turn; that Rose Sweet 
signed under the first waiver and the defendant signed immediately 
‘signature and over the second waiver. This evidence, par- 
ticularly the indorsement the note before delivery with the two forms 
waiver upon it, one obviously designed for each the two indorsers 
tended show the purpose the maker and both indorsers de- 
liver note free from the requirements presentment and notice and 
justified finding that the defendant had waived those requirements. 
Attleboro Trust Co. Johnson, 282 Mass. 463, 466, 185 19. See 
Costello Brothers, Inc., Buckley, 148 414. 

need not decide what the result would be, the case depended 
upon the form the indorsements alone. The findings the judge 
were fatal the defence. Order dismissing report affirmed. 


BANK NOT LIABLE PAYING MINOR’S 
DEPOSIT 


Benavides Laredo National Bank, Court Civil Appeals Texas, 
Rep. (2d) 372 


man deposited money the savings department national 
bank the name his minor son, the signature card indicating 
that withdrawal checks were signed the depositor. Subse- 
quently, the depositor withdrew the entire account. The minor did 
not learn the existence the deposit until many years after the 
depositor’s death. was held that the bank was way liable 
the minor. There was valid gift for the reason that the pass- 
book was never delivered the minor. 

The Texas statute (R. S., 1911, art. 399), having reference 
savings banks and banks accepting the provisions the law, re- 
quires the minor’s consent the withdrawal savings deposit 
his name. was held that this statute does not apply national 
bank the absence showing that the national bank had ac- 
cepted the provisions the law. 


Action Santos Benavides, Jr., against the Laredo National Bank. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


similar decisions see Banking Law Journal Digest 
Edition) §551. 
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Melvion Luter, San Antonio, for appellant. 
Gibson Blackshear and Mitchel Schwartzman, all Laredo, for 


appellee. 


FUNDERBURK, J.—Santos Benavides, Jr., brought this suit 
against Laredo National Bank recover the amount deposit 
the bank’s savings department, amounting $589.25, with interest. 
The deposit was made Benavides, father plaintiff, differ- 
ent times from the 8th day February, 1909, January 30, 1912. 
When the account was opened, plaintiff was less than month old. 
Upon opening the account, the bank issued passbook the father, 
and the latter signed signature card showing his own signature 
that upon which checks against the account were honored. 
September 11, 1912, Santos Benavides, the father, his check, with- 
out surrendering the passbook but retaining his possession, with- 
drew the deposit. The passbook was never delivered plaintiff but 
was found among the papers Santos Benavides long after his 
death and the subsequent death plaintiff’s mother and only short 
while before the institution the suit. Plaintiff had notice 
knowledge the existence the deposit, the passbook, until 
was discovered 1932 1933. Demand upon the bank plaintiff 
for payment the deposit was made January, 1933. 

Upon nonjury trial the court gave judgment for the defendant, 
from which the plaintiff has prosecuted this appeal. 

the request plaintiff, the trial judge filed conclusions fact 
and law. The conclusions fact embraced substantially the facts de- 
tailed above. The judge’s conclusion law was: ‘‘That the mere de- 
posit Santos Benavides, the father, money the savings 
department defendant account opened him the name 
his infant son, without more, did not effect valid gift inter vivos and 
that plaintiff time had acquired any interest the fund 

Plaintiff (appellant) contends that Laredo National Bank, the de- 
fendant (appellee), was without legal authority pay the amount 
the deposit which had been made its savings department, without the 
delivery the passbook and without permission the minor whose 
name the deposit was made without probate proceedings behalf 
such minor; that the rights plaintiff were governed statutes 
Texas regulating savings banks; and that the deposit, under the facts 
stated, constituted valid gift, inter vivos, between the father and minor 
son. 

Revised Statutes 1911, art. 399, enacted 1905 (Vernon’s Ann. 
Civ. St. art. 409 note), having reference savings banks and banks 
accepting the provisions the law authorizing ‘‘savings banks,’’ pro- 
vided that when deposit was made savings bank by, the 
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name of, one who minor, that the same should held for the ex- 
right and benefit such depositor ‘‘and free from the control 
lien all persons whatsoever, except creditors, and shall paid, 
together with the interest thereon, upon production of, and proper 
entry in, the pass book the time such payment, and accordance 
with the by-laws the corporation the person whose name the 
deposit shall have been made, and the receipt acquittance such 
minor shall valid and sufficient release and discharge for such 
deposit, any part thereof, the corporation.’’ The passbook which 
was issued plaintiff’s father stated certain rules and regulations, 
among them being: ‘‘Paragraph Deposits made our savings de- 
partment are not subject check. depositor must always present his 
pass book depositing withdrawing money, that the amount can 
entered therein. person other than the owner desires with- 
draw money, must present written order from owner along with 
pass book, and order must properly witnessed. The possession 
pass book will regarded test ownership, and the bank will not 
liable for false order pass book.’’ 

find unnecessary determine the effect the foregoing statu- 
tory provision. only applied savings banks provided for 
said 1911, title 14, (art. 386 seq.), and such banks should 
accept its provisions under authority chapter said title (art. 
431 seq.). When the law was enacted, section (Vernon’s Ann. 
Civ. St. art. 491 note) excepted from its provisions ‘‘corporations char- 
tered the United Said chapter art. 431 (Vernon’s Ann. 
Civ. St. art. note), does not name national banks among those au- 
thorized accept the provisions the act. have been referred 
no. evidence show that the defendant bank was subject the law. 
The fact that had savings department does not afford sufficient sup- 
port, think, for presumption such acceptance. 

The provision for presenting the passbook depositing with- 
drawing money was one, think, which the bank could waive, least 
the absence any statute giving contrary effect, being evidently 
provision for its benefit. Even that made ‘‘the possession the pass 
book the test The father had possession the pass- 
book when drew out the money. The finding that was not sur- 
rendered was not finding that did not have possession it. 
was found his papers after his death. 

There are authorities which treat deposits savings banks the 
third party being governed the law relating gifts. 
That, course, contemplates that the money deposited, else the 
contract under which the deposit made, delivered the one de- 
positing the one whose name the deposit made. Applicable 
rules law concerning gifts are that: ‘‘In order effectual, gift 
must fully executed, for the reason that, there being considera- 
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tion therefor, action will lie enforce it. anything remains 
done, the transaction mere executory agreement give, and the 
title does not pass. Until the gift thus made perfect, locus poeni- 
tentae remains, and the owner may make any other disposition the 
property that may think proper.’’ 629, 20. The same 
authority states: ‘‘A mere intention make gift, however clearly 
expressed, which has not been carried into effect amounts nothing, 
and confers rights the subject matter the proposed gift upon 
the intended donee. The intention must executed complete and 
unconditional Id. ‘‘Where some essential element necessary 
make perfected gift, intervivos, such delivery acceptance 
by, the donee, lacking, the donor may revoke the gift any time 
before perfected Until donor has divested himself abso- 
lutely and irrevocably the title, dominion, and control the subject 
the gift, has power revoke 650, 651, 46. 

The evidence this case wholly wanting two essentials show 
perfected gift the lifetime the parties under the principles above 
declared. There was evidence showing delivery, the equivalent 
thereof, and there was evidence showing acceptance the plain- 
tiff. note Snidow Brotherton, 1249, deals with de- 
livery passbook the donee the equivalent delivery sufficient 
show perfected gift. Many decisions hold that the delivery 
passbook with the intention making gift the fund may suffi- 
cient. The decisions are almost unanimous that the absence such 
delivery the passbook perfected gift shown. The authorities 
collated the note Peters’ Adm’r Peters (Ky.) 969, 
largely preponderate showing that ‘‘the attempt uphold com- 
pleted gift inter vivos deposit money bank another’s name 
without his knowledge until after the depositor’s death his attempted 
revocation the same gift, has failed.’’ 

oceurs that the really applicable principle law that re- 
lating contracts made for the benefit third person. far 
the evidence shows, the deposit question was general distinguished 
from special. Title the money passed the bank. The relationship 
such deposit was that debtor and other 
words, the obligation the bank was contract obligation. Since 
plaintiff, less than month old, was certainly not party the con- 
tract, his rights therein, any, are those one for whose benefit the 
contract was made. Applicable principles are: ‘‘The person for whose 
benefit the contract made must accept Tex. Jur. 484, 280, 
and authority cited. effectual, such acceptance had made 
during the lifetime Santos Benavides, Sr., and before any rescission 
withdrawal thereof, such checking out the fund evidently was. 
Another applicable principle that the beneficiary such contract 
accept the contract was made and must succeed fail 
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upon its Tex. Jur. 485, 281. When the deposit 
was made, the depositor, means the signature card, explained 
evidence the general custom relating thereto, reserved the right 
check out the money. Plaintiff’s right benefits the contract 
were therefore burdened with this retained right his father. The 
father exercised that right and withdrew the fund. The bank there- 
fore could not afterwards held liable upon the contract. 

are the opinion that the trial court did not err contended, 
that the judgment should affirmed, and accordingly ordered. 


GIFT SAVINGS ACCOUNT 


Wilson Crocker First National Bank San Francisco, California 
District Court Appeals, Pac. Rep. (2d) 1208 


man handed savings bank passbook, standing his name, 
his wife, stating ‘‘this your and that was not included 
his will. was held that this constituted valid gift and that 
the wife was entitled the funds deposit. 


Suit Marie Wilson against the Crocker First National Bank 
San Francisco. Judgment for defendant, and plaintiff appeals. 

Reversed, with directions. 

Ralph Hathorn, San Francisco (Russell Cantrell, San 
counsel), for appellant. 

Chickering Gregory, San Francisco, for respondent. 


NOURSE, J.—Plaintiff sued quiet title fund savings 
account deposited her deceased husband. The defendant had judg- 
ment, and the point plaintiff’s appeal that the evidence and the 
findings not support the judgment. 

Plaintiff and the deceased were married 1920, and lived together 
continually until the death the husband July 22, 1934, the age 
years. The deceased left estate approximately $95,000, 
which bequeathed his wife $15,000 and devised the apartment 
house which they were residing appraised $9,000. The residue 
the estate was left distant relatives. February 26, 1934, the 
deceased was confined his bed with serious illness from which 
subsequently died. that time, the presence witness, called 
his wife the bed and asked her get the passbook from closet 
which kept his personal effects and bring him. When the 
book was handed him returned the plaintiff and said, ‘‘This 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §551. 
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your book. This for you, Marie. give this you. not 
the April, 1934, the wife handed him two dividend checks 
amounting $390, which the husband returned her after indorse- 
ment, saying, ‘‘These are for you; put these into your book.’’ This 
sum was thereupon deposited the plaintiff the account evidenced 
the passbook. June the same year his wife handed him two 
dividend checks amounting $335. These were indorsed the de- 
ceased and handed the plaintiff with the remark, this one 
side where you can draw any time you are mind but don’t disturb 
This sum was deposited plaintiff separate account 
and used for the expenses the last illness the deceased. the 
day before his death the deceased his wife and for the first time 
informed her the contents his will. then said, ‘‘I made 
mistake. sorry what have done you. That book will 
help 

Upon this evidence the trial court found that the deceased handed 
over and delivered plaintiff the savings passbook, and that plaintiff 
took possession and maintained control over the book until after the 
death her husband, but that the deceased did not intend give 
plaintiff the moneys evidenced the passbook. All the evidence demon- 
strated complete and valid gift the passbook. There intimation 
fraud undue influence the part the plaintiff. Her evidence 
corroborated another witness, and the trial court found this evi- 
dence true. There was evidence the contrary and evi- 
dence any character support the conclusion that intention 
transfer the moneys deposit was lacking. The defendant offered some 
testimony tending show that the deceased had not surrendered com- 
plete dominion the fund because had not revoked earlier au- 
thorization the bank pay certain charges out the fund, and that 
plaintiff did not assume complete dominion the fund because she did 
not draw out any the moneys prior the death her husband. But 
none this testimony was evidence anything more than that the 
parties did not have complete knowledge business and banking con- 
ditions. Some reliance placed the evidence that few days after 
the death her husband the plaintiff returned the book the bank 
upon the demand the latter that needed the book post the account, 
but this fact has possible bearing upon the question the intention 
the deceased the time the gift was made. the other hand, this 
issue controlled the undisputed facts proved; the presumption 
that the deceased intended the ordinary consequences his voluntary 
action; and the only reasonable inference that could drawn from 
the facts proved. Because these circumstances, the finding the 
issue intention becomes more one law than one fact. 

The rule that gift savings passbook gift the money 
deposit rests upon the well-settled doctrine that gift the symbol 
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thing gift the thing itself. This rule has been accepted and 
affirmed all the authorities this state. Dellepiane Hynes, 
Cal. App. 604, 257 180, 182, these authorities were rather ex- 
tensively reviewed. said, Cal. App. 604, page 609, 257 
180, ‘‘It equally well-settled rule that delivery savings bank 
passbook valid gift the money deposited because such book 
the record the depositor’s account and its production authorizes 
control the deposit. 702, and cases cited.’’ The leading case 
referred that decision was Snidow Brotherton, 140 Va. 187, 
1246, 1249. The Dellepiane Case was cited with approval Donovan 
Hibernia Savings Loan Society, Cal. App. 489, 265 995, where 
many the leading authorities the subject are discussed. the 
same effect Crane Reardon, 217 Cal. 531, 533, (2d) 49, and 
Mellor Bank Willows, 173 Cal. 454, 160 567. The Crane Case 
involved gift certificates corporate stock, and the Mellor Case 
involved gift certificates deposit commmercial both 
were without the indorsement written assignment the donor. 
both the Supreme Court held that chose action when evidenced 
written instrument such note, bank passbook, bill exchange, 
the subject valid gift mere manual delivery. The prin- 
ciple involved both cases was that manual delivery the paper 
symbol representing the fund was gft the fund itself. 

Since there question fact retried, the parties should 
not put the expense further litigation. Whether the finding 
the issue the intention the deceased finding fact 
conclusion law, makes little difference far the interests the 
parties are concerned. 

The judgment therefore reversed, with directions enter judg- 
ment for the plaintiff prayed. 


DEDUCTION BAD DEBTS FOR INCOME 
PURPOSES 


Lawhead Brast, United States District Court (W. Va.), Fed. 
Supp. 545 


taxpayer who keeps books cannot deduct bad debt com- 
puting his net income for tax purposes unless the debt charged 
off within the taxable year. 

This action was originally instituted bank and continued 
its receiver. The suit was brought against the Collector Internal 


Banking Law Journal Digest (Fourth 
Edition) §1429. 
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Revenue for the purpose recovering refund the income tax 
paid the bank for the years 1925 and 1926. The claim was based 
certain notes and trade acceptances which the bank contended 
were worthless the years mentioned but which were not charged 
off the books until 1928. these was held that 
the bank was entitled refund. 


Suit Charles Lawhead, receiver Bank the Monongahela 
Valley, corporation, against Edwin Brast, former United States 
Collector Internal Revenue and for West Virginia. 

Judgment for the defendant. 

James Moreland, Morgantown, Va., and Steptoe John- 
son and James Guiher, all Clarksburg, Va., for plaintiff. 

James Wideman, Sp. Atty., Bureau Internal Revnue, 
Washington, C., Arthur Arnold, Atty., Parkersburg, Va., 
and Wm. Howard, Asst. Atty., for defendant. 


BAKER, J.—This suit brought originally the Bank the 
Monongahela Valley Morgantown, Va., against Edwin Brast, 
former collector internal revenue. After the institution the suit, 
the bank was placed the hands receiver, who was duly substi- 
tuted party plaintiff. stipulation, the case was tried the court 
without jury. 

important facts the case are dispute, and are, very briefly, 
follows: Within the time required law, the Bank the Mononga- 
hela Valley filed its income tax return for the years 1925 and 1926, 
and paid the amount the tax shown due said return. Sub- 
sequently thereto, the bank filed claim for refund, basing said claim 
for refund upon the alleged fact that the original returns included 
among the assets the bank certain notes and certain trade accept- 
which said notes and trade acceptances were, matter fact, 
worthless and should have been considered bad debts. The bank 
sought justify this course action saying that, the time the 
returns question were filed, the general business conditions and 
around Morgantown were such that the bank was afraid have the 
public know its true condition, and for that reason, effect, made 
false statement its income tax. the suit was originally brought, 
the bank apparently relied upon section 214 (a) (7) the Revenue 
Acts 1924 and 1926 (43 Stat. 270, Stat. 27), which were, 
far they apply, follows: 


net income there shall allowed deductions: 
Debts ascertained worthless and charged off within the 


taxable year.’ 


During the course the trial, was overwhelmingly proven that 
these debts were not charged off within the taxable years question 
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that counsel for the bank virtually abandoned this position. this 
connection, attention called the testimony Mr. Tanner, the 
countant for the bank who prepared the returns. testified fol- 
lows: ‘‘Q. Mr. Tanner, state you know, when the items that you have 
enumerated for the years 1925 and 1926 were actually charged off 
the ledger the bank. the general ledger the bank they were 
charged off November 17, 1928.’’ Mr. Moreland, one the directors 
and one counsel for the bank, testified the same effect. Mr. 
Sisler, former chairman the board directors, testified the same 
effect, and Mr. McBee, former said: ‘‘Q. Was any notation 
placed upon any books record the bank show that the four 1926 
items were regarded losses the year 1926, that is, placed upon the 
books 1926? <A. No, also stated the brief for the 
‘‘The Bank’s accountant was not informed the 1925 and 
1926 losses until they were finally reflected upon the Bank’s general 
ledger November 17, 1928.’’ the bank’s accountant was unable 
find any charge-off within the taxable years question, would seem 
that charge-off had been made. Counsel their brief 
did attempt cite few cases the effect that the manner, nature, 
the charge-off secondary matter and not important, and this 
eonnection cited the cases Jones Commissioner (C. A.) F.(2d) 
550, and Stephenson Commissioner (C. A.) F.(2d) 348. 
the first these cases, the plaintiff was the executor estate, and 
the proof showed that kept books whatever, except his bank 
book. the Stephenson Case, also, books whatever were kept. 
These cases are, therefore, opinion, little value the instant 
ease. say that, where formal set books complete enough 
conduct the business bank operation did not reflect any charge- 
off, the charge-off may shown some other manner, would effect 
nullify that entire provision the statute. 

There are many cases holding that, where bad debts are sought 
deducted and where any books all are kept, the debts must 
fact charged off within the taxable year, that seems fruitless 
cite even few them. see United States Klausner 
(C. A.) F.(2d) 608; Peoples Trust Co. Commissioner, 
1264; and Porter United States (C. A.) F.(2d) 882. 

Looking this whole record, think plain that the plaintiff 
was not entitled deduction from these loans claimed bad, upon 
the ground that they were ‘‘bad 

The plaintiff, however, has sought justify these deductions upon 
the theory that they were losses. this connection the plaintiff cites 
the case Southern California Box Co. United States (D. C.) 
F.((2d) 724, 726, and the Murchison National Bank Grissom 
(C. A.) F.(2d) 1056, 1057, authority for the proposition that 
all debts are losses. The plaintiff advances the contention that Judge 
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Northeott, the Murchison National Bank Case, has held, and that 
therefore any bad debt, even though not charged off during the taxable 
year, may treated loss and deducted such. unable 
agree with the plaintiff that this the correct interpretation Judge 
Northeott’s opinion. 

the Southern California Box Co. Case the plaintiff had entered 
into contract with one Hill whereby the plaintiff was advance 
him money and Hill was construct sawmill and repay the money 
advanced with lumber. Hill defaulted his contract and fled the coun- 
try. The plaintiff then sold the sawmill and applied the amount de- 
rived from such sale its debts against Hill, and set the balance 
bad debt. This balance was charged off the plaintiff’s books. 
that case the government contended that the transaction involved loss 
rather than bad debt, and that, under the statute, partial losses were 
not deductible. The court, however, held that the transaction consti- 
tuted matter which was deductible, but reading the entire opinion 
apparent that the court treated having constituted bad debt. 
true that the court used the following language, quoted the 
plaintiff’s brief: ‘‘It immaterial for the purposes the case whether 
this balance treated bad debt business loss. All bad debts 
are 

But the court added: ‘‘although not always business loss, nor are 
business losses always bad debts, but this particular instance the 
balance owing from Hill plaintiff was both bad debt and business 

The second quotation plainly shows that the court was considering 
the peculiar facts that case and was treating the transaction hav- 
ing given rise bad debt under the statute. 

The Murchison National Bank Case, which Judge Northcott cites 
the Southern California Box Co. Case with approval, involved facts 
very similar nature. this latter case the plaintiff bank had 
loaned money Sloan Co.; said loan being secured cer- 
tain amount cotton warehouses. The loan was charged off 
bad debt, and the bank against such loan the estimated value 
the cotton held security and deducted the balance from its income 
for that year. again the court treated the transactions con- 
stituting bad debt. apparent from the opinion that the Circuit 
Court Appeals construed it; fact, the opinion Judge North- 
said: ‘‘The sole question here whether, under the act, much 

For these reasons feel that the Cireuit Court Appeals did not 
hold that all bad debts are the same time ‘‘losses,’’ but, the con- 
trary, held that under the peculiar circumstances that case what 
might have appeared loss was really bad debt. 

the instant case such circumstances existed. All the de- 
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ductions sought were because negotiable paper held the bank, 
treated the bank its books ‘‘good and and 
subsequent years found be, fact, worthless. 

The plaintiff seeks distinguish some these items from the gen- 
eral rule because they constituted paper purchased the bank and 
did not evidence loans made direct the original borrower. How- 
ever, practically all instances, these notes were renewed after coming 
into the bank’s possession and prior the taxable years which they 
are sought deducted losses. This would apparently destroy the 
contention made the plaintiff. However, even overlooking this, and 
even conceding that there might some possible merit the plain- 
tiff’s this regard, there nothing show that, loss 
was sustained from these negotiable instruments, was sustained 
the years for which deductions are sought made. There was 
attempt made collect them the years question; they were not 
placed the hands attorneys for suit; and, far this record 
discloses, attempt whatever was made the bank realize any 
money from them. The bank simply says that 1928 they had proven 
worthless and that they knew they were worthless 1925 and 
1926. this were correct interpretation the law, any one who 
held stock corporations during the so-called ‘‘boom period,’’ and 
who, after the stock market crash, was forced sell the same loss, 
would have been entitled come and say that that loss could have 
been taken during any the years prior the drop the market. 
state this proposition shows its absurdity. 

The plaintiff bank urged strongly the trial this case that had 
advised the state banking department during 1925 and 1926 that these 
items, claimed losses this suit, were really bad and uncollectible 
debts, and seeks this show that the bank was that time treat- 
ing them loses. They also urged that the state banking commissioner 
advised them set them bad debts and take them out the 
assets the bank. However, the fact remains that this was not done, 
and the fact that the state banking commissioner did ultimately agree 
treat these claims good and collectible assets the bank proof 
that the years question the banking department, least, con- 
sidered that they had some value. 

also interest note that witnesses for the bank, when asked 
why they did not rely upon the fact that the general public does not 
have access income tax returns, least did not when these re- 
turns were filed, and make correct return, sought explain their 
action saying that would have been necessary reprint some 
which they had had made showing the amount undivided 
surplus and reserve, and have changed signs upon the windows 
the bank showing the amount undivided surplus and reserve. This 
they said would have resulted scaring the public. They, however, 
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did not explain why they considered that would have been their duty 
the public change their calendars and their advertisements, but 
still did not hesitate print the newspapers, required law, 
sworn statement the bank’s financial condition, which according 
their contention was false. 

these cases the finding the Commissioner prima facie cor- 
rect, and the bank must overcome that finding preponderance 
the evidence. the instant case not believe that the bank has 
even made out prima facie case, let alone overcome the burden 
proof imposed law upon it. 

For these reasons, order will entering judgment for the de- 
fendant. 


RETENTION STOCKS TRUSTEE 


Wild Brown, Court Chancery New Jersey, 183 Atl. Rep. 899 


trustee under will, although authorized the will re- 
tain part the trust fund any securities owned the testator 
the time his death, should promptly sell any securities specu- 
lative nature. 


Syllabus the Court 


trustee, before determining retain corporate stock part 
the trust fund, should ascertain the nature and least the book 
value the assets the company which holds stock, the amount 
the bonded debt and other securities ahead his own. should 
study the earnings and general make whatever inquiry may neces- 
sary enable him form intelligent judgment the investment. 
Merely reading market quotations asking broker what thinks 
such and such stock not enough. 

Stock speculative nature must disposed of; trustee 
should not continue hold merely the hope that the market will 
up. 

General authority given will statute retain investments 
not authority speculate. 


Bills Frank Wild, and another, trustees under the will 
William Brown, deceased, against William Brown, Jr., and an- 
other, Robert Brown and others, and Marion Williams. 

Decree accordance with opinion. 

See, also, 112 Eq. 499, 164 692. 

Heine Laird, Newark, for complainants. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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BIGELOW, C.—Frank Wild and the Hackensack Trust Com- 
pany, trustees under the will William Brown, deceased, have 
filed three bills complaint which they have brought together for 
hearing. The will Mr. Brown created three trusts $35,000, for 
the several benefits his three children. The will provides: ‘‘The trus- 
tees any the trusts created this, will, may, their discre- 
tion, retain investments any said trusts, any the property 
and securities which may own the time death, not herein- 
before specifically devised and bequeathed, but any new investments 
any said trust funds shall only those authorized law.’’ The 
executors set the trusts turning over themselves trustees 
corporate stocks which the testator owned his death. See 
Brown’s Estate, 112 Eq. 499, 164 692. The trustees pray in- 
structions the retention these stocks. 

The bills present identical questions law and fact arising from 
the same will. The three causes should have been joined one bill. 
rule 23. The course adopted complainants has ad- 
vantages and increases expense. 

The duty the court, when asked trustees instruct them 
the retention investments, much the same that which rests 
upon the trustees themselves. First must made such inquiry into 
the facts will justify judgment the stability the invest- 
ment, and then the court may instruct the trustees retain the invest- 
ment appears safe, but not otherwise. trustee, or, this 
the court, should ascertain the nature and least the book 
value the assets the company which holds stock, the amount 
the bonded debt and other securities ahead his own. should 
study the earnings and general make whatever inquiry may neces- 
sary enable him form intelligent judgment the investment. 
Merely reading market quotations asking broker what thinks 
such and such stock not enough. 

While trustee only required exercise the caution or- 
dinarily prudent man, there one distinction kept mind. 
Prudent men properly may, and often do, embark part their own 
capital speculative enterprises, but breach trust for trus- 
tee take speculative risks, though for the benefit the estate. 
Tuttle Gilmore, Eq. 617. speculative investment one 
rate income. Some few common stocks, because the ample assets 
which they represent, the steady earnings the company, and the 
its management, fall into the class safe investments, 
and such the trustee may properly retain. But stock which 
speculative nature must disposed of. trustee not justified 
continuing hold merely the hope that the market will up. 
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General authority given will statute retain investments 
not authority speculate. trustee may retain only safe invest- 
ments and may retain them only long they remain safe. 

the present case, the proofs indicate that the common stocks 
the Baltimore Ohio Railroad Company and the New York Central 
Railroad Company and the preferred stock Long Island Lighting 
Company are too risky for trustee hold. evidence was presented 
regard the stocks Merchants Refrigerating Company and North- 
ern Orchard sufficient justify opinion their character. The 
other stocks question appear rest strong foundation, and these 
the trustees may presently retain. 

The bill complaint says that forms real estate investment au- 
thorized law are undesirable. With that, cannot agree. Land 
values are about half what they were six eight years ago. There 
indication that they are going lower. Trustees can invest funds 
per cent. mortgages for not more than per cent. the 
present value property, and this way can secure great safety for 
their estate. 


SALE STOCK NATIONAL BANK 


Goess Ehret, United States District Court (N. Y.), Fed. Supp. 630 


national bank without authority sell shares its own 
stock and person purchasing such shares will have recourse 
against the bank for any loss that may occur. this the de- 
fendant was sued the receiver national bank promissory 
note. way counterclaim, alleged that had previously 
bought 100 shares the bank’s stock reliance misrepresenta- 
tions made officers the bank and asked that the amount which 
paid credited against his liability the note. was held 
under the rule above stated that the defendant could not recover 
this counterclaim. 


Law. Action Frederick Goess, receiver the Harriman 
National Bank Trust Company the City New York, against 
Louis Ehret, wherein defendant filed counterclaim. 

Judgment for plaintiff. 

Conboy, Hewitt, O’Brien Boardman, New York City (David 
Asch, William Butler, and Brinsmade, all New York City, 
counsel), for complainant. 

Warfield Brown, New York City (Alfred Becker, New York 
City, counsel), for defendant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §829. 
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MOSCOWITZ, J.—This action was brought recover the sum 
$252,054.92 promissory note. jury trial was waived. 
counterclaim was interposed based upon fraud the part the officers 
the Harriman National Bank the sale its own stock. 

Defendant purchased 100 shares stock the bank certain mis- 
representations made Harriman. These shares stock sold the 
defendant were sold out the Harriman Securities Corporation’s sus- 
pense account. The amount the price was credited the securities 
corporation. 

Defendant way relief requests that the bank take back the 
shares its own stock and pay the defendant the purchase price 
these shares. This relief cannot granted. Awotin Atlas Exchange 
Nat. Bank, 295 209, Ct. 674, Ed. 1393. 

The bank was not permitted sell stock. attempted so, 
person dealing with would have recourse for any loss that might 
occur. There can relief this case. 

Judgment for the plaintiff. 

Settle findings and decree notice. 


GUARANTY NOTES NOT ASSIGNABLE 


McCallister National Bank New Mexico, Supreme Court New 
Mexico, Pac. Rep. (2d) 485 


The assignment promissory note does not carry with 
guaranty payment the note where the guaranty directed 
particular party and conditioned upon the making certain 
indefinite renewals extensions. 

this case the defendant bank forwarded note, which 
was named payee, bank Springer, New Mexico, for sale 
and credit. the same time the defendant sent letter, directed 
the Springer bank, which guaranteed payment the note 
the understanding that renewals extensions will granted 
you within reasonable The Springer bank sold the note, 
with the guaranty attached, the plaintiff. was held that the 
guaranty was special its terms and personal the Springer bank. 
Therefore, the guaranty could not assigned and the plaintiff could 
not against the defendant bank. 


Suit McCallister against the National Bank New Mexico 
Raton, New Mexico. From judgment dismissal, the plaintiff 
appeals. 

Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§553-560. 
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See, also, McCallister Farmers Development Co., 
P.(2d) 657. 

Rodrick, Raton, for appellant. 

Merriau, Raton, and Kiker Fernandez, Santa Fe, for 
appellee. 


BRICE, J.—This was suit brought appellant upon written 
guaranty made the appellee appellant’s assignor, guaranteeing 
the payment promissory note. demurrer was sustained the 
complaint upon the ground, among others, that the guaranty was spe- 
cial and limited appellant’s assignee. The plaintiff declined amend, 
and thereupon judgment was entered dismissing the complaint, from 
which judgment this appeal has been taken. 

Facts alleged the complaint sufficient determine the case are 
follows: Farmers Development Company made and delivered its 
promissory note the sum $3,684.58 National Bank New 
Mexico which forwarded the First National Bank Springer, for 
sale and credit, following with letter words follows: 


Bank New Mexico 
New Mexico 
15, 1924 


Brown, 
National Bank 

Mr. Brown: 

reference the note the Farmers Development Company 
sent you our remittance yesterday, and being dated May 1924, 
will guarantee payment it, principal and interest, with the under- 
standing that renewals extensions will granted you within 
reasonable limits give the company chance work out 
orderly manner. 

will also furnish you shortly copy the latest financial 
statement submitted the company. 

very truly, 
Ruth, Cashier.’’ 


take from the words the guaranty that the note was not 
purchased the Springer bank until after the guaranty was received 
it. The latter bank attached this guaranty renewal the note 
guaranteed and sold such renewal note with the guaranty attached, 
appellant. The only question whether the guaranty was general and 
assignable, special its terms and therefore personal the Springer 
bank. 

The guaranty not absolute, but made upon the indefinite con- 
dition ‘‘that renewals extensions will granted you (First Na- 
tional Bank Springer) within reasonable limits give the com- 
pany chance work out orderly manner.’’ Except for the 
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the guaranty would general and run with the note. Ever- 
son Gere al., 122 290, 492. The fact that the guar- 
anty was addressed the Springer bank did not make special (Page 
Trust Co. Wachovia Bank Trust Co. al., 188 766, 125 
anty not assignable (Jobes Miller, 201 Mo. App. 45, 209 
549, that the character the guaranty must determined 
from the intention the parties gathered from the instrument read 
the light the attendant al. Wells’ 
Trustee, 184 Ky. 772, 213 573. 

The guaranty here was not only directed the First National Bank 
Springer but was conditioned that bank granting certain indefinite 
renewals extensions could not grant the note was assigned. The 
case not unlike Jobes Miller, supra, which guaranty was held 
special and only for the benefit the person addressed. was 
the foliowing language. 


City, Mo., Feb. 1914. 
Ellison, 


Central St., 
City, Mo. 


hereby guarantee pay personally, note nine hundred and 
fifty dollars ($950.00) and interest from date per the 
Boicourt Coal Co., dated February 9th, 1914, and signed me, 
president that concern, and also any collection fees expenses you 
may put regarding said note. David Miller.’ 


The Missouri court stated: can question but that the 
intention the maker this guaranty was that should for the 
benefit James Ellison only. was addressed personally James 
Ellison. The language contains which have quoted indicates 
that was personal guaranty Ellison, and there allegation 
the petition that the guaranty was indorsed upon the note. Being 
special guaranty was not assignable until cause action had 
arisen thereon.’’ 

The general rule that the assignment negotiable note carries 
its security with it; but this does not apply guaranty the terms 
which show special and personal the guarantee. Jobes 
Miller, supra. 

The Security State Bank Gray, 224 Mo. App. 980, 
512, 515, throws some light upon the question. The defend- 
ant Gray guaranteed certain notes and renewals thereof Security 
National Bank. assignee bank renewed one the guaranteed notes 
and claimed that Gray was liable his guaranty. The court stated: 
guaranty dated March 1921, was addressed Security Na- 
tional Bank. requested that bank give and continue 
the Kawnear Cabinet Company for $5,000. The defendant agreed ‘to 
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make you prompt payment, they severally mature all over- 
drafts the borrower, all loans made which may made 
you the borrower.’ provided for termination the continuing 
guaranty notice, writing, ‘given your cashier.’ therefore 
follows that this guaranty could not accepted any one except the 
Security National Bank.’’ And held that only the Security National 
Bank was authorized accept notes make renewals under that guar- 
anty and therefore did not secure renewal made assignor; 
that the guaranty followed the note renewal, assignee; but 
did not secure renewal made the assignee. The court said: ‘‘It 
one thing hold that the right assign the note carried with the 
right assign the guaranty, but another thing hold that the 
assignment the guaranty carried with the unaccepted offer 
guarantee the performance new and yet unexecuted 
That is, the guaranty, far its offer had been executed, was as- 
signable with the guaranteed instrument, but until the offer the 
bank guarantee renewals made had been executed and 
other, did not apply renewals. other words, the offer guar- 
anteed renewals made the bank but not those made assignee. 

When the note herein sued was assigned appellant, the guar- 
anty was still conditional, and would become effective only when the 
renewals and extensions provided for had been made the Springer 
bank, and other. Other renewals extensions the note were 
admittedly necessary before the offer became absolute guaranty, and 
when the Springer bank assigned the note rendered itself powerless 
perform the condition required keep the offer good. must 
remembered the offer was not made appellant; that the time 
the assignment the note there was yet guaranty assign, and 
the note’s assignment appellant necessarily canceled the offer 
guaranty conditionally made the bank. 

Our conclusions make unnecessary decide the other questions 
presented. The district court did not err sustaining the demurrer 
the complaint, and its judgment will affirmed. ordered. 


Rehearing 

BRICE, J.—Apparently appellant fails understand the purport 
our original opinion. contends that the statement therein, ‘‘Other 
renewals extensions the note were admittedly necessary before 
the offer became absolute guaranty,’’ was not authorized any 
fact pleaded. This criticism apparently well taken, but view 
entirely immaterial. The demurrer was directed appellant’s com- 
plaint and sustained upon the ground, among others, that the guaranty 
sued was special the First National Bank Springer and there- 
fore appellant stated cause action his complaint. The guar- 
anty shows its face that was special and for the benefit third 
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party. Appellant urges that appellee did not raise the question that 
the guaranty was conditional, which true; but this immaterial be- 
cause the condition the guaranty made special and the demurrer 
was upon that ground. presumption will indulged, the ab- 
scence allegation that effect, that the condition had been per- 
formed, for that would make different case. Then, whether was 
admitted that renewals were necessary keep the offer good im- 
material. The case was based conditional guaranty, special the 
Springer Bank, and facts are alleged that would make absolute 
general. Therefore the demurrer the effect that was special 
guaranty was properly sustained. 

did not hold our original opinion, appellant seems as- 
sume, that the condition the guaranty had been performed would 
have been general. stated: ‘‘The guaranty not absolute, but 
made upon the indefinite condition ‘that renewals extensions will 
granted you (First National Bank Springer) within reason- 
able limits give the company chance work out or- 
derly manner.’ Except for the condition the guaranty would gen- 
eral and run with the But did not pass the effect 
performance, such case before us. The suit being upon 
guaranty, special the First National Bank Springer, 
the appellant cannot recover it. 
Motion for rehearing overruled. 


INCOME TAX STOCK SALE PROFIT 


Weil Commissioner Internal Revenue, United States Circuit Court 
Appeals, Fed. Rep. (2d) 561 


The owner stock who sells and has the proceeds credited 
the accounts his minor children still subject income tax 
the profits the sale appears that his gift the children 
consisted not the shares themselves but the proceeds the 
sale the shares. 

Weil, the petitioner this case, was the owner 1200 shares 
Coca-Cola Company stock. placed the certificates four en- 
velopes, each bearing the name one his children, and put them 
his safe deposit box. Later forwarded the certificates his 
broker with instructions sell them and place the proceeds 
the credit his children. Subsequently the proceeds were credited 
the accounts the children the books firm which Weil 
was member. was held that this constituted gift the pro- 
ceeds, not the shares, and that the profit was taxable the in- 
come Weil and not the separate incomes the four children. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1429. 
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Petition for Review Decision the United States Board Tax 
Appeals. 

Petition Adolph Weil review order the Board Tax 
Appeals redetermining deficiency the tax imposed the Commis- 
sioner Internal Revenue. 

Petition denied. 

Richard Rives, Montgomery, Ala., and Paul Myers and 
John Yates, both Washington, C., for petitioner. 

Helen Carloss, Sewall Key, and Ellis Slack, Sp. Assts. the 
Atty. Gen., Frank Wideman, Asst. Atty. Gen., and Robert Jack- 
son, Asst. Gen. Counsel, Bureau Internal Revenue, and Harry 
Morton, Sp. Atty., Bureau Internal Revenue, both Washington, 
C., for respondent. 


SIBLEY, J.—Twelve hundred shares common stock the 
Coca-Cola Company previously belonging the taxpayer, Adolph Weil, 
were sold during October and November, 1930, large profit above 
their cost, and the proceeds were put the credit his four children 
the books Weil Brothers, firm which the taxpayer mem- 
ber. contends that not taxable upon this profit his income, 
because before the sale had given the stock his four minor chil- 
dren and the profit when realized, was their income. The Board Tax 
Appeals concludes its finding fact thus: ‘‘From all the facts the 
record find that petitioner gave his children the proceeds from 
the sale the 1,200 shares Coca-Cola stock, and not the shares.’’ 

The Commissioner contends that this the ultimate fact found 
the Board, and that since the evidence has not been brought up, this 
cannot inquire whether the finding correct. The above quota- 
tion preceded more than eight pages detailed fact findings 
which the final based. think them the equivalent 
special verdict, and that may test them the correctness 
the general fact conclusion, especially since that conclusion uses the 
word ‘‘gave’’ which connotes ingredients law. The legal elements 
gift are discussed immediately afterwards the opinion the 
Board. will consider whether the special facts found support the 
general conclusion. 

Much condensed, these facts are that about October 1930, Weil 
took from among his Coca-Cola stock, which held 
safety deposit box bank Montgomery, eight certificates 100 
shares each, and without indorsing them, far could remember, 
placed two certificates each four envelopes bearing severally 
the names his four minor children which kept other securities 
belonging them, and put the envelopes back the box, preserving 
memorandum the certificate numbers. returning his office, 
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his stenographer made entries them loose-leaf memoran- 
dum book which showed the various securities owned his children. 
October 1930, Weil telephoned the manager the New York 
office his firm sell for his children 200 shares each Coca-Cola 
common stock, that the stock was theirs and would deliver it, and 
place the proceeds their credit. Accordingly, stockbroker 
that date sold the shares and entered one-fourth the proceeds the 
each the four children name. does not appear that 
the broker knew the persons named were minors. pursuance 
sale, and the same day, Weil sent the certificates, now duly indorsed, 
the New York office letter stating that they were for delivery 
against the sale and that the proceeds were credited before ex- 
plained telephone. due course the broker gave receipt for the 
stock Weil Brothers for account the four children, and paid Weil 
Brothers the proceeds, which were put the credit the several chil- 
dren directed. November 1930, Weil proceeded exactly the 
same way dispose 400 shares more, the broker selling them 
November and the proceeds going the credit the children 
the firm’s books. The credits were thus carried per cent. in- 
terest for several years, Weil withdrawing nothing except for invest- 
ment for the children, income taxes and the like. There finding 
the time made the alleged gift stock his children 1930 
told the executors and trustees his will about does not 
appear what said them, that delivered anything them, 
that his communication was prior the several sales. Each child from 
repeated gifts has estate from ninety one hundred thousand 
dollars. Weil has never taken back any his gifts. did not have 
the Coca-Cola certificates transferred them the books the com- 
pany expected sell them and wished avoid the expense 
the transfer. has never been appointed guardian for his children’s 
estates. The profit these sales was returned him income 
the children, but the Commissioner held there was corresponding 
over-payment the children and that the profit was taxed 
Weil. 

think the controling fact that Weil purposed all the time 
sell the stock and kept control so. was not the guardian 
the children, and conceded that under the law Alabama 
not sell the property his minor children. plain that 
intended give his children the benefit the stock, and perhaps went 
great pains make appear that had done before the profit 
was realized which would taxed solido his, but separate parts. 
and less severely his children’s; but all the time intended and 
did maintain dominion and controi over the stock sell it. Prior 
the several sales, the certificates sold never passed out his custody 
into the any other person; they were never indorsed the 
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children put their names, nor was any writing signed and de- 
livered him purporting convey them. This retention control 
for the purpose exercising dominion over them sale inconsistent 
with present absolute gift, the legal result which would have been 
prevent sale. Basket Hassell, 107 602, 614, Ct. 
415, 422, Ed. 500, after full review the cases touching gifts, 
said: ‘‘A certificate deposit subsisting chose action and 
represents the fund describes, cases notes, bonds, and other 
securities, that delivery it, gift, constitutes equitable 
assignment the money for which calls. The point the 
nature and effect delivery chose action, is, think, that 
the instrument document must the evidence subsisting obli- 
gation and delivered the donee, vest him with equitable 
title the fund represents, and divest the donor all present 
control and dominion over it, absolutely and not 
doubt that certificate stock may without formal transfer such 
delivery and minor such parting control and dominion 
third person for the child sufficient. Whether father may deal 
wholly with himself for his child without writing, without co-operation 
any third person who represents the child, without doing what 
ordinarily done transfer this kind and without parting 
with control over the certificate, greatly doubt. Generally donor 
must far the nature the property and the circumstances 
reasonably permit parting with dominion and making the gift ir- 
revocable. See Allen-West Commission Co. Grumbles (C. A.) 
129 287; Conlon Turley, App. 95, (2d) 890; Lee 
Lee, App. 344, F.(2d) 767; Union Trust Co. United States 
(Ct. Cl.) F.(2d) 152; Moore Tiller (C. A.) 478; 
Jackson Commissioner (C. A.) F.(2d) 359. the donor in- 
tends give, and even goes far transfer stock the books 
the company, but intends first something else and retains con- 
trol the transferred stock for that purpose, there completed 
gift. Southern Industrial Institute Marsh (C. A.) F.(2d) 347. 
Weil’s intention sell the stock, intention that could not carried 
out the title were vested his minor children, accompanied 
with the retention full control over it, suspended the execution 
the intention make gift until after the sale, and the intended gift 
took final effect only upon the proceeds. The case Smith Commis- 
sioner (C. A.) F.(2d) 533, not the contrary. The law was 
there asserted have stated it. Title the stock certificates 
there was held have passed from the donor the donees, not when 
declared them the gift and wrote upon the folder which was 
receive the certificates and made entries his books, but only when 
after indorsement the certificates placed them the lock box 
the bank one the donees. That the donor had key his son’s 
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lock box was held not necessarily defeat the delivery, since the son 
knew and also had key. 

The dissenting opinion members the Board suggests that Weil 
made himself trustee for his children with power sell the stock. The 
cited for that idea dealt with formal written declarations trusts. 
There was here valuable consideration and basis for equity 
construct trust. there was trust, must have been express 
trust. The evidence, establish property, must show clear intention 
create trust. Equity will not make one where none has been clearly 
declared. defective imperfect gift will not converted into 
trust. Elliott Gordon (C. A.) (2d) Eschen Steers 
(C. A.) (2d) 739, 740. evidence has been brought this 
court, and certainly trust was found fact the Board. Weil, 
who best knows what did, has never claimed one. his petition 
for redetermination the Board asserts that October 1930, 
and November 1930, made ‘‘gifts inter vivos each his said 
minor children,’’ and ‘‘that the gifts inter vivos the common stock 
Coca-Cola Company which were made him his four minor 
children were bona fide, and that the subject matter the said gifts 
thereupon became the absolute property his four minor 
Even after the suggestion the minority opinion, Weil his petition 
for review this court alleges that there were absolute gifts his 
minor children, and his assignment error that the Board erred 
not finding that ‘‘made completed and absolute gifts the stock 
question his four minor His brief makes claim that 
trust was attempted. 

Petition for review denied. 


HUTCHESON, (dissenting).—I agree with the majority 
opinion that the shares stock question, petitioner had the 
double intention giving his children the benefit owning them, and 
diminishing the taxes which would paid upon their sale. 

not agree with the majority opinion that frustrated this in- 
tention diminishing the taxes keeping within his own power 


‘to order and control the sale. think obvious that the things did 


and the intention evidenced effected complete gift his children 
constituting himself trustee for them. this way gave effect 
both his intentions. this way gave the beneficial ownership 
the shares the children, while keeping within his power sell 
the shares for them. 

The majority opinion makes important supposition which think 
has relevancy what actually occurred. That had made the 
gift directly his minor children manual delivery them, instead 
constituting himself their trustee, would have frustrated his 
intent sell the stock depriving himself the power so. 
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Five members the Board could not see why the great pains 
went make himself trustee for his children should not given 
effect. cannot. Two those dissenting thought the opinion the 
majority the Board straining find the gift frustrated because the 
intention make was coupled with the desire, frankly testified to, 
reduce the taxes which would due upon the sales. All those dis- 
senting thought there was consummated gift. 

think too. The majority opinion the court rejects un- 
proven what think plainly established, that petitioner constituting 
himself trustee for his children, made effective once his purpose 
give them the stock before sale, and sell for them. Too much 
made the majority opinion, think, the fact that his informal 
pleadings before the Board and for review here, petitioner did not 
name himself trustee. did not need His constituting him- 
self trustee was part the ultimate fact gift. was merely 
evidence what was done one the means make the giving ef- 
fectual. was essential plead, and petitioner did plead, that 
had made absolute gifts his children. was essential prove, and 
did prove, think, that did this. Krankel’s Ex’x Krankel, 
104 Ky. 745, 1084; Williamson Yager, Ky. 282, 
660, Am. St. Rep. 184. 

respectfully dissent. 


Petition for Rehearing 


PER CURIAM.—As neither the judges who concurred the 
judgment the court the above numbered and entitled cause 
opinion that the petition for rehearing should granted, ordered 
that the said petition be, and the same hereby is, denied. 


NOTE GIVEN DECEIVE BANK EXAMINER 


Bay Parkway National Bank Shalom, Court Appeals New York, 
200 Rep. 685 


person who signs and delivers note bank the request 
the bank that the note can shown the bank examiner for 
the purpose deceiving him the true state the bank’s af- 
fairs will not, when sued upon the note, permitted defend 
the ground that received money other consideration for the 
note. 

There have been number decisions this kind which 
person has obligingly placed his signature promissory note and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 


514 


THE BANKING LAW JOURNAL 


delivered the instrument bank with the understanding that 
would used merely for the purpose making the bank examiner 
feel that the affairs the bank were better condition than was 
the actual fact. these the party signing the note told 
that need not worry about being held liable the note, that 
will never called upon pay and that will returned 
him when the reason for holding has passed. most the cases, 
however, the party signing has been compelled live his ap- 
parent obligation and pay the note. 


Action the Bay Parkway National Bank Brooklyn against 
Ishaia Shalom. From judgment the Appellate Division, Second 
Department (244 App. Div. 723, 278 350), affirming judg- 
ment Trial Term entered the verdict jury, defendant appeals. 

Judgment Appellate Division and that the Trial Term re- 
versed and new trial granted. 

Walter Jeffrey Carlin, New York City, for appellant. 

George Ferris and Bartholomew Moynohan, both New York 
City, for respondent. 


O’BRIEN, J.—The action promissory note dated June 24, 
1931, for $5,750, which defendant the maker. The defenses are 
lack accommodation for the benefit plaintiff, and 
agreement that the note was not paid defendant. This note 
renewal one for $9,000, dated July 22, 1930. 

Prior the making the original note dated July 22, 1930, Mun- 
salli Farbman, partnership engaged the sale lingerie and also 
the French Lingerie Shop, corporation which had taken over 
the stock Munsalli Farbman, were indebted plaintiff bank. De- 
fendant was Munsalli Farbman and became treasurer 
French Lingerie Shop, Inc. denies that made any investment 
that corporation prior December, 1930, but admits that the sig- 
nature, ‘‘I. treasurer, document certified Louis 
Munsalli president and Samuel Farbman secretary concerning 
the adoption resolutions the board directors French Lin- 
gerie Shop, July 1930, his signature. 

Defendant gave his version respect the under 
which signed the original note for $9,000, dated July 22, 1930, 
well the later notes, including the one suit. view the ver- 
dict must conclude that the jury credited this testimony. Nasser, 
director plaintiff bank, said defendant: ‘‘Please, Mr. Shalom, 
want you sign notes for $9,000 for Munsalli 
you don’t sign the note for Munsalli Farbman, any day there will 
run the bank,’’ and that all defendant’s friends would lose 
their deposits. Nasser added: ‘‘The bank examiner want see the 
book. can’t show the bank any loss because was lost some 
money before, about $20,000; small bank see that $10,000 
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loss, the bank will Later conversation occurred among 
defendant, the director Nasser, and the cashier plaintiff during which, 
according defendant’s version, one both the bank’s representa- 
tives said defendant: ‘‘Don’t worried, will never sue you for 
it, will never ask you for it, because that note belongs Munsalli 
don’t want show our book loss $10,000 because 
lost before about $20,000.’’ the course that conversation Mun- 
salli and Farbman arrived and were present with the cashier and the 
director the bank when, according defendant’s version, the presi- 
dent the bank added his entreaty: ‘‘Please, Mr. Shalom, help out. 
Sign that note. That note belongs Munsalli Farbman; never ask 
you for With this understanding signed the note. the fol- 
lowing September the amount due the note had been reduced 
$6,250, and defendant, under similar circumstances and entreaties, 
testified, signed renewal for that amount. The note suit 
renewal for $5,750. Defendant had account with the bank and says 
that signed the note for the purpose saving the bank. Defend- 
ant’s version denied plaintiff’s witnesses. Their version that 
the bank held claim for $7,000 against Munsalli Farbman and 
$2,000 notes the French Lingerie Shop, Inc., and that defendant 
had agreed make good this indebtedness $9,000. 

need not far actually hold that there was considera- 
tion within the rule Union Bank Brooklyn Sullivan, 214 
332, 108 558. hold that defendant estopped from rais- 
ing that issue. testified that the bank officials told him that they 
wanted the note that any bank examiner would believe that the bank 
stood danger taking loss the claim against Munsalli 
Farbman and that they wanted the note keep the files only for 
exhibition the bank examiner the event that the Munsalli Farb- 
man account should examined. The question submitted the charge 
the jury was whether agreement had been made between defend- 
ant and the bank officials that was not liable, but that gave 
the note for the purpose deceiving the bank examiner. 

There are decisions this court that under certain circumstances 
agreement exempt the maker indorser note from liability 
stein Kritzer, 253 410, 171 690), but the 
are different from the facts this case. The general rule also that 
not aid either party illegal contract. This rule, how- 
ever, has its exceptions. When courts allow defense, not 
North American Newspaper Alliance, 259 250, 256, 181 
asset bank, and, result, bank examiners are deceived and 
depositors continue their relations with the bank the faith 
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assumed solvency, then estopped from pleading the defense 
consideration. Hurd Kelly, 588, Am. Rep. 567; Best 
Thiel, 15; County Trust Co. New York Mara, 242 App. 
Div. 206, 273 597, affirmed 266 540, 195 190. 

The judgment the Appellate Division and that the Trial Term 
should reversed and new trial granted, with costs abide the 
event. Judgments reversed, 


DEPOSIT CORPORATION CHECKS 
OFFICER’S ACCOUNT 


Farmers National Bank Trust Co. Flexible Truck Corporation, 
United States Circuit Court Appeals, Fed. Rep. (2d) 541 


bank permitted the president corporation deposit 
his personal account checks which were payable the order the 
corporation. The president withdrew and used for his own purposes 
part the funds deposited. appeared that there was evidence 
the effect that for two years the corporation had exercised 
supervision over the actions the president. The corporation brought 
suit against the bank for the amount misappropriated the presi- 
dent and the trial court directed verdict its favor. this 
appeal the court reversed the decision and granted new trial 
the ground that the question, whether the corporation’s failure 
supervise its president’s actions was such negligence would relieve 
the bank from liability, should have been submitted the jury for 
determination. 

There have been many decisions which has been held that 
bank, which permits corporate official deposit his individual 
account checks payable the order the corporation, will liable 
the corporation the official misapplies any the proceeds 
such checks. Among the most recent these decisions one 
the Supreme Court Texas, Quanah, Railway Co. Wichita 
State Bank, Rep. (2d) 385. This decision was commented 
length the May issue The Banking Law Journal 
page 365. 


Suit Taylor, Incorporated, later named Flexible Truck 
Corporation, against the Farmers National Bank Trust Company 
Reading and another. From judgment for the plaintiff, the defend- 
ants appeal. 

Reversed, with venire novo (new trial). 

Clarence Myers, Philadelphia, Pa., Charles Weidner, 
Reading, Pa., and Duane, Morris Heckscher, Philadelphia, Pa., 
for appellants. 


similar decisions see Banking Law Journal Digest (Fourth 


Edition) §389. 
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Robert McCracken and John Headly, both Philadelphia, 
Pa., for appellee. 


THOMPSON, J.—This appeal from judgment the 
District Court for the Eastern District Pennsylvania. The appellee 
herein, Taylor, Inc. (later named Flexible Truck Corporation), 
was wholly owned two brothers; per cent. the stock being held 
Taylor, and per cent. Roland Taylor. Taylor 
was the president and sales manager and maintained office under 
the corporate name Reading, Pa. had personal checking ac- 
count the appellant bank and deposited number checks drawn 
the order the appellee corporation, which indorsed president. 
The proceeds the checks deposited were credited his personal 
account and subsequently drawn out him. The appellee brought 
suit for the aggregate amount these checks, giving credit for much 
had been used Taylor for corporate purposes, the theory 
that the appellant had wrongfully allowed corporate checks de- 
posited the name the president who had authority indorse 
the checks. The appellant contends that Taylor had apparent 
authority indorse and deposit the corporation checks, and that the 
appellee equitably estopped deny responsibility for the acts its 
president. The District Court directed verdict for the appellee and 
the appellant assigns this error, alleging that there were issues 
fact for determination the jury. 

think there should have been left the jury, under proper in- 
structions from the court, the question whether the appellee’s failure 
exercise any supervision over the actions its president was negli- 
gence its part which contributed substantial degree the loss 
which claims was due the negligence the appellant bank. 
placing the entire responsibility for the loss the appellant, the court 
unduly stressed the duty the bank inquire the authority 
its depositor indorse corporate checks and overlooked the duty 
the appellee corporation supervise the conduct its own officers. 
jury might have found from the evidence that for about two years 
the appellee exercised supervision control over Taylor; that 
the business was conducted from Reading; that orders were taken 
Reading; that contracts contained provisions that checks sent 
that out Taylor’s personal account with the appellant 
were paid salaries for the Reading employees, advances the Phila- 
delphia office, and some corporate obligations. apply the principle 
that where one two innocent parties must suffer through the wrong- 
doing third, the loss must borne that party whose act 
omission made possible the wrong, then becomes question for the 
jury whether the omission the appellee supervise its officer the 
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its business was not the dominant factor making the loss 
possible. 
The judgment reversed, with venire novo. 


NOTE GIVEN ATTORNEY FOR LOAN 
CLIENT 


Manufacturers Trust Company Grossman, New York Supreme Court, 
Appellate Division, 286 Supp. 602 


attorney executed note bank for the amount loan 
made for the benefit client. When sued the note, the at- 
torney’s defense was that there was understanding between the 
bank and himself that only the client would looked for pay- 
ment and that the attorney would not held liable. was held 
that this defense was not available. permit such defense would 
violation the rule that verbal testimony cannot used 
vary contradict written agreement. The loan, which the bank 
made the client, was sufficient consideration for the signing 
the note the attorney. 


Action the Manufacturers Trust Company against Moses 
Grossman. From order denying plaintiff’s motion for summary 
judgment, plaintiff appeals. 

Order reversed, and motion granted. 

White Case, New York City (David Paine, New York City, 
counsel; Thomas Kiernan, New York City, the brief), for 
appellant. 

House, Grossman, Vorhaus Hemley, New York City (David 
Vorhaus, New York City, counsel; Jesse Hemley, New York 
City, the brief), for respondent. 


GLENNON, J.—Plaintiff, this appeal, asks summary judgment 
the sum $29,000, with interest, promissory note dated No- 
vember 17, 1932, made the defendant plaintiff’s order. The 
obligation upon which the present suit founded the last series 
renewal notes given defendant plaintiff for original loan 
$75,000. 

the defenses, which are three number, set forth: (1) That 
the note was made defendant, without any consideration therefor 
any kind whatsoever, and that the plaintiff not holder due 
(2) that the note was made defendant and delivered 
plaintiff, without consideration the request the plaintiff, for the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §319. 
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special purpose and accommodation the plaintiff, and not for the 
purpose transferring any property therein creating any lia- 
bility thereby; and (3) that the note was delivered without considera- 
tion and the promises and agreement the plaintiff and the 
express condition that liability the part defendant was 
incurred, that neither the note, nor any part thereof, was 
paid defendant, and that would not called upon pay the 
same any part thereof and was not sued thereon plaintiff. 

believe that the facts which are set forth defendant’s affidavits 
are insufficient sustain the defenses, even assume true every- 
thing which the defendant avers. 

The defendant member law firm which acted attorney 
for one Frederick Brown. The latter, either personally through 
corporations controlled him, owned considerable stock the plaintiff, 
Manufacturers Trust Company. Brown and his corporations, accord- 
ing defendant, were indebted the plaintiff the sum several 
million dollars during the latter part November, 1930. August 
that year, action was commenced against Brown the Midurban 
Realty Corporation recover the sum $620,352.64, together with 
interest and other charges. the latter part November, 1930, 
Brown approached the defendant order seek his aid conducting 
negotiations for adjustment that action. According the affidavit 
Grossman, Brown sought his advice because ‘‘I had shown resource- 
fulness the solution other problems that had seemed in- 
solvable, and because knew the friendly relations existing be- 
tween ... the attorney for the Midurban Realty Corporation and 

Conferences were had with the representatives Midurban Realty 
Corporation, and December 1930, stipulation was signed. Brown 
was required pay $125,000 and interest the following day. 
had available only the sum $50,000 cash, and, consequently, had 
raise funds order comply with the terms the settlement agree- 
ment. Brown was director the plaintiff bank. Apparently, 
spoke Nathan Jonas, who that time was chairman the board 
plaintiff. the evening December 1930, Grossman 
went hotel New York City, where met Brown and Jonas. 
There was discussion concerning proposed loan plaintiff 
Brown order enable him make the payment $125,000 the 
following day. Jonas was unwilling approve loan directly 
Brown, since his corporations were greatly indebted the bank, and 
also because the fact that Brown was director. Jonas proposed 
that defendant, Grossman, should give his note the bank for $75,000. 
Grossman, are told, first declined, saying that was already in- 
debted the bank the sum $35,000 and did not fill out 
the elaborate printed form and statement required the bank con- 
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nection with loans. this Jonas replied that would instruct the 
manager the branch wherein Grossman had his account make the 
loan, and would require only that Grossman should write letter 
two three lines addressed the bank saying that his net worth was 
excess $250,000. Grossman asserts that Jonas was insistent upon 
his signing the note despite his protestations. stated Grossman 
that ‘‘he was not asking (Grossman) obligate myself through the 
execution the note and that this was simply his method advancing 
the money Frederick 

the course the conversation after Brown had left the room 
for few moments, Jonas then said, ‘‘that the Bank was very large 
Frederick Brown was vitally interested avoiding 
judgment being taken against 

Later, upon Brown’s return, ‘‘Mr. Jonas said that while Mr. Brown 
and his corporations needed little time raise the money without 
sacrificing assets, they were amply solvent; that the Bank would look 
them alone for payment and would not look hold liable 
for payment the note; that this was simply his method having 
the Bank advance the money Mr. Brown. then said Mr. Jonas 
that would sign the note only upon the condition and understanding 
that would not obligation, that would not asked pay it, 
and that would never sued it; and and Mr. Brown both stated 
that that was the understanding and thereupon said would sign such 
Mr. Jonas told that when went the Bank the next morn- 
ing with the note and letter should tell Mr. Clinkunbroomer 
him 

‘On the following morning, December 1930, Grossman went his 
bank and saw the branch manager. conversation, the latter 
called Jonas, who gave directions that the loan was made. Gross- 
man signed, executed, and delivered his note for $75,000 the bank. 
After deducting the discount, his account was credited with $73,875. 
Grossman thereupon returned his office and drew check for $73,875 
the order Brown. The latter the same day deposited the 
plaintiff bank the account Concord Estates Corporation which 
controlled. The money thus advanced the bank Grossman the 
first instance was used Brown for the purpose carrying through 
the settlement which the defendant had negotiated for him. Thereafter, 
payments account were made, and renewal notes, thirteen number, 
given defendant plaintiff. each instance new note was de- 
livered and discounted and the old note returned. Defendant claims 
that every payment reduction the notes, well all interest and 
other charges, were made him with moneys supplied Brown. 

Apparently, plaintiff not position dispute any alleged 
agreement which the defendant may have had with Jonas, since 
severed his connections with the bank during the month August, 
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1931. However, contends, and properly so, that the evidence offered 
defendant would constitute attempt vary contradict the 
written contract between the parties. The note sued upon was direct 
promise pay the defendant the sum $29,000 the order 
plaintiff. There was certainly conditional delivery that written 
obligation pay when fell due. Furthermore, the facts and cir- 
cumstances related the defendant indicate quite clearly that the 
original note was not conditionally delivered. 

The purpose the loan which the note was given secure was 
obtain the bank’s funds for the use and benefit the defendant’s client. 
The transaction itself showed ‘‘resourcefulness the solution 
Brown’s ‘‘problem that had seemed insolvable.’’ subterfuge 
had resorted two the plaintiff’s directors and the defend- 
ant put one the directors funds sufficient meet his personal 
obligation, then the bank should not compelled suffer. The private 
arrangements which were adopted carry out this purpose find 
warrant law. 

have reached the conclusion, therefore (1) that there was ample 
consideration for the note suit; (2) that there was conditional 
delivery and (3) that the proof relied upon defendant attempt 
sustain his contention that liability his part was created 
would inadmissible. Grannis Stevens, 216 583, 
111 263; County Trust Co. New York Mara, 242 App. Div. 
206, 273 597, affirmed 266 540, 195 190. 

The order Special Term accordingly should reversed, with $20 
costs and disbursements, and the motion for summary judgment granted 
favor plaintiff for the relief demanded the complaint. 

Order reversed, with $20 costs and disbursements, and motion 
granted for the relief demanded the complaint. 


CANCELLATION BOND INSURING AGAINST 
LOSS DEPOSITS 


Gordon Home Indemnity Co., Superior Court Pennsylvania, 183 
Atl. Rep. 427 


bond, insuring trust company against the loss deposits 
made specified banks, provided that the bond might canceled 
upon the surety’s giving the trust company fifteen days’ notice 
writing. notice cancellation was served Saturday, De- 
cember bank which the trust company had deposit failed 
open for business Monday, December 22. was held that the 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §649. 
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loss occurred that moment and that, the fifteenth day from 
December fell Sunday, the cancellation was not effective until 
midnight December 22. The bond, therefore, was still force 
the time the loss occurred and the trust company was protected. 


Action William Gordon, Secretary Banking the Com- 
monwealth Pennsylvania, possession the business and property 
the Franklin Trust Company Philadelphia against the Home 
Indemnity Company, recover $1,500, with lawful interest. From 
judgment for defendant case stated, plaintiff appeals. 

Reversed, and record remitted for entry judgment for plaintiff. 

Harry Sloberman, Bernard Kelley, and Gerald Flood, Sp. Dep. 
Attys. Gen., and Charles Margiotti, Atty. Gen., for appellant. 

Donald Swartz and Swartz, Campbell Henry, all Philadelphia, 
for appellee. 


CUNNINGHAM, J.—This appeal the plaintiff from judg- 
ment entered favor the defendant bonding company upon case 
stated. Franklin Trust Company Philadelphia, prior the execu- 
tion the bond hereinafter referred to, had two its depositors 
United Cigar Stores Company and Whelan Drug Stores Company. 
Under arrangement with these companies, deposits were made 
their authorized employees and through the medium more than 
fifty other banks, some them located Philadelphia, but many 
situated distant points. The deposits made were, under the terms 
depository agreement, remitted these various banks the 
Franklin Trust Company Philadelphia. One them was the City 
National Bank, Miami, Fla., and the total amount deposit therein 
for the Franklin Trust Company, through the plan and under the agree- 
ment, was, the forenoon Saturday, December 20, 1930, $10,039.12. 

July 18, 1930, the Home Indemnity Company, defendant and 
appellee herein, executed and delivered the Franklin Trust Company, 
consideration agreed upon premium, its bond indemnify 
that company, ‘‘against any direct loss may sustain under any deposit 
deposits made any authorized employees depositors the 
Franklin Trust Company, authorized deposit accounts named the 
schedule, any bank banks listed the attached 
account the failure the part any such bank holding such 
deposits pay the same due demand the Assured made during 
the term hereof.’’ Attached the bond was schedule containing the 
names and location fifty-nine banks; the City National Bank, Miami, 
Fla., being the fifty-third name the list. The term the bond began 
the day July, 1930, 12:01 m., and ended the same time 
July 1931. The extent the liability the defendant under its 
bond any one bank listed the schedule was limited $2,500, 
and its aggregate liability was $50,000. 
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Franklin Trust Company suffered loss, for the recovery 
this suit was instituted, reason the failure the City National 
Bank open its doors for business Monday morning, December 22, 
1930. Defendant had, the meantime, attempted its obliga- 
tion, and the question involved whether the bond was full force 
and effect when the loss occurred. The applicable portions the pro- 
vision for cancellation read: ‘‘This bond shall deemed cancelled 
entirety o’clock night, standard time aforesaid, upon the 
effective date specified written notice served the Surety upon 
the Such date ... shall not less than fifteen days 
after such service and the Surety shall not liable for any de- 
fault occurring after the effective date such 

Saturday, December 1930, defendant served upon Franklin 
Trust Company ‘‘notice its election cancel said bond its en- 
tirety and each and every bank covered thereby,’’ and added that 
the notice would ‘‘be effective from and after fifteen (15) days from 
its 

The City National Bank was open for business during the forenoon 
Saturday, December 20, 1930, and, usual, closed noon that 
day. special meeting its board directors was held Sunday 
night, December 21, 1930, 11:50, and during the early morning 
Monday, December 22d, resolution was adopted directing its officers 
open the doors the institution Monday morning, December 
22d, 1930, and turn over the institution the Office the Comp- 
troller Currency the United Until the adoption this 
resolution, the City National Bank had never failed pay Franklin 
Trust Company any deposit received under the depository agreement. 

The contract was one insurance (South Philadelphia State Bank 
National Surety Co.. 288 Pa. 300, 305, 748), and the provi- 
sions with which are particularly concerned are those relating 
its cancellation the option the insurer. 

Counsel for the trust company argue one part their brief that, 
the City National Bank must have been insolvent when closed 
the usual course business Saturday, December 20, 1930, the loss 
oceurred that time. Then, citing Gregg’s Estate, 213 Pa. 260, 
856, 857 (interpreting the phrase ‘‘at least one calendar month’’ 
used the Act April 26, 1855, 328), well Endlich In- 
terpretation Statutes, 391, and other authorities (holding that 
many ‘clear days’ many days ‘at least’ are given 
act, ‘not less than’ many days must intervene, both the ter- 
minal days are excluded’’), they contend that both the 6th and 22d days 
December should excluded. 

not agree with this contention. seems the loss oc- 
curred when the City National Bank failed open Monday morn- 
ing, December 22d, or, the earliest, when the resolution was adopted 
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after midnight the The real question, therefore, whether 
the notice cancellation, served Saturday, December 6th, became 
effective midnight Sunday the 21st, not until midnight 
Monday the 22d. 


Our Act June 20, 1883, (76 172, 173), regulat- 
ing the computation time under statutes, rules, orders, and decrees 
court, and under the charters and by-laws corporations, does not 
apply here; but, stated Gregg’s Estate, supra, the act merely 
declaratory the long-established rule that, computing the period 
time within which act done, the first day designated 
period shall excluded and the last included, and, whenever the last 
day falls Sunday, legal holiday, shall omitted from the 
computation. 


contracts, the general rule seems that, except where 
the act one which may performed Sunday, the time agreed 
upon for the exercise rights, the performance act, falls 
Sunday, they may exercised the act performed the following 
day. 62, 1002, 52. 

For the reasons stated, such cases Edmundson Wragg, 104 Pa. 
500, Am. Rep. 590 (involving the computation the period 
months within which action must commenced for the recovery 
usurious interest), Ehrhart Esbenshade, 233 Pa. 18, 814 (in 
which the last day for the replevying goods levied under dis- 
tress for rent fell Sunday and was held that appraisement 
could lawfully made until Tuesday), Herr Moss Cigar Com- 
pany al., 237 Pa. 232, 151 (relating the filing stipula- 
tion against mechanics’ liens), and Mulligan Keeler Co., 112 Pa. 
Super. 261, 170 311 (involving the giving notice under the work- 
men’s compensation act the occurrence hernia), are assist- 
ance. The rights the parties this case arise under, and are gov- 
erned by, the terms their contract. 

The court below declined apply the general rule because ‘‘no 
act was required done either party [Sunday] December 21, 
1930, and, therefore, the reason for the rule extending the time per- 
formance does not exist.’’ 


true that the contract contained express provision for the 
performance any particular act December 21st; its terms the 
insurer agreed furnish protection against loss until midnight 
July 1931, subject its reserved right cancel any time upon 
the prescribed notice. The correctness the conclusion below turns 
upon the purpose and construction the cancellation clause. 

close analogy exists between the cancellation clause here involved 
and the usual days’ cancellation clause fire insurance policies. 
Diligent search has failed disclose any appellate decision which 


THE BANKING LAW JOURNAL 525 


the question the inclusion exclusion Sunday the end the 
5-day period has been adjudicated. 

The cases, however, indicate distinction between the effect 
the ending the full term contract insurance upon Sunday, 
holiday, and the expiration notice cancellation upon such 
Cases may also found relating the computation periods 
grace for the payment premiums assessments and privileges 
extension renewal and other similar provisions insurance con- 
tracts. 

For instance, Upton Travelers’ Insurance Co., 179 Cal. 727, 
178 851, 852, 1597, the contract involved was one acci- 
dent insurance; the original term was months, with option re- 
new. had been renewed from time time; the last renewal was 
made April 12, 1914, and expired October 12th, which was legal 
holiday. The accident for which recovery was sought occurred Oc- 
tober 13th. Under statutory provisions similar our act 1883, and 
applying there contracts well statutes, decrees, was held 
there could recovery because the accident was, course, not 
act provided the contract insurance performed par- 
ticular day. With regard the option renew, was decided that 
the statutory rule relative computation time had the effect 
extending the time for exercising the option for one day, but, was 
not exercised, the policy terminated noon the holiday. was said: 
only thing extended the statute [was] the time for exercising 
the option, not the time insurance against the happening ac- 

The following cases illustrate the distinction between the expiration 
the full term insurance Sunday, holiday, and the right 
defer payment premiums falling due such days. 
Bros. Mill Owners’ Mutual Insurance Company, Iowa, 255, 
229, and Life Insurance Co. Wimberly, 102 Tex. 46, 
112 1038, (N. 8.) 759, 182 Am. St. Rep. 852. 

When the original term for which policy insurance written 
ends Sunday, the parties have mutually agreed that protection 
shall cease upon day during which ordinary business cannot trans- 
acted hence the reasonableness the rule that the insurer not liable 
for loss upon the day following. 

are not convinced, however, that this rule applicable the 
situation arising under the facts this case. Here, the trust company 
had part selecting Sunday the date upon which the notice 
cancellation would become effective. All had agreed was that 
the insurer might cancel upon days’ notice. The selection the 
date cancellation was entirely the option the insurer. The 
latter elected fix the time for cancellation midnight Sunday, 
December 21st. 
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The general rule that, when the last day period within which 
Monday, applies also when the date upon which right privilege 
may exercised falls Sunday. Troopin Cohen, Pa. Super. 
was agreed the parties written contract relative the sale 
real estate, under which original deposit $300 had been made, 
that the time for settlement could extended additional days from 
the 29th.day January, 1922, upon the payment that date 
additional $200 deposit. The date specified fell Sunday, and the 
additional deposit was tendered Monday. was held that the ten- 
der was made time. 

There little, any, substantial difference between agreement 
for the performance some act within specified period time and 
agreement that right privilege may exercised within such 
period. The obvious purpose the days’ notice this case was 
afford the insured the privilege withdrawing its deposit ob- 
taining bond from different company. could neither 
Sunday. 

Under the notice, elected given the insurer, the insured 
had only days within which protect itself, unless Sunday 
omitted from the computation. 

The following quotation from opinion Lord Ellenborough, 
J., Howard Smith, Barn. Ald. 528, applicable situa- 
tion which party has limited time within which decide whether 
will avail himself the privilege taking appropriate action 
protect his interests. The question that case was whether Sunday 
should included the computation the days allowed for the 
surrender principal his bail. holding that Sunday should 
not included, Lord Ellenborough said: ‘‘The object the rule is, 
that the bail should have four days allowed them search the office 
that they may know whether necessary render their principal 
not. That being and Sunday not being day which any search 
made the bail would, Sunday were reckoned one the days, 
only have three entire days during which they could search the office. 
therefore opinion that the ca. ca. should have lain the office 
four entire days exclusive the Sunday; and consequently that the 
proceedings are 

[The court here refers and quotes from the following cases: Penn 
Plate Glass Company Spring Garden Insurance Company, 189 Pa. 
255, 138, Malin Netherlands Insurance Co., 203 Mo. App. 
153, 219 and Bohles Prudential Insurance Co. America, 

the light these decisions and for the reasons indicated are 
opinion that the liability the defendant bonding company had 
not terminated when the loss against which insured Franklin Trust 
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Company occurred; other words, the notice cancellation did not 
become effective until midnight Monday, December 22, 1930. 

the City National Bank did not open for business the morn- 
ing that day, demand the trust company for its deposit therein 
would have been merely futile gesture, and failure perform such 
useless act does not affect defendant’s liability. 

Judgment reversed, and record remitted the end that judgment 
may entered for the plaintiff the amount agreed upon the case 
stated. 


BANK ACCEPTING EXCHANGE MAKING 
COLLECTION 


Peoples Bank Foster, Court Appeals Georgia, 184 Rep. 918 


The defendant deposited cashier’s check the plaintiff bank, 
receiving credit partly passbook and partly the form 
certificate deposit. The plaintiff sent the check for collection 
and received bank draft payment. Payment the draft was 
refused because the closing the bank which issued the cashier’s 
eheck and the draft. Afterwards the defendant collected the cer- 
tificate deposit and drew out the money general deposit. 
this action the plaintiff bank, being unable collect from the closed 
bank, attempted hold the defendant liable. was decided that 
the plaintiff, having received exchange instead cash for the 
cashier’s check, would have stand the loss. 

was further held that rule printed the passbook, permit- 
ting the bank receive exchange making collections was not 
binding the defendant, not appearing that the rule had been 
his attention. 

The earlier opinion this case (177 Rep. 721) will found 
the May, 1935, issue The Banking Law Journal page 399. 


Action the Peoples Bank against Foster. Judgment for 
defendant, and plaintiff brings error. 

Affirmed. 

Boykin Boykin, Carrollton, for plaintiff error. 

Willis Smith and Smith Millican, all Carrollton, for defendant 
error. 


STEPHENS, J.—This case has been here twice and once the 
Supreme Court. Foster People’s Bank, Ga. App. 102, 155 
62; Foster People’s Bank, Ga. App. 447, 170 408; People’s 
Bank Foster, 180 Ga. 177 721. 

The Peoples Bank sued Foster his indorsement check for 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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$2,000. was alleged the petition that Foster deposited the 
Peoples Bank the check which was issued Citizens Bank; that the 
Peoples Bank accepted the check for collection for the account Foster 
and gave him time certificate for $1,000, and passbook which 
was credited with $1,000; that the next day the Peoples Bank pre- 
sented the check for payment the Citizens Bank, and the latter gave 
the former check Baltimore bank sum sufficient pay its 
$2,000 check and some small items addition; that when the Citizens 
Bank check the Baltimore bank reached the latter, payment was re- 
fused because the Citizens Bank had failed and was then the hands 
the superintendent banks Georgia. Other allegations the 
petition are not now material. 

Cook, the the plaintiff bank, testified that recalled 
the transaction when the check the Citizens Bank indorsed 
Foster was deposited the teller’s window, and that Grady Middle- 
brooks handled the transaction. testified further follows: ‘‘This 
book was made out and given Mr. Foster. This book shows deposit 
$1,000. This general deposit. issued him time certificate 
The deposit was made after o’clock December 
was cleared December 30th. When cleared it, accepted ex- 
change Baltimore. That check was turned down. Never did receive 
dollar it. This check the Citizens Bank dated December 28, 
1925, for $2,000 was deposited the Peoples Bank, $1,000 time cer- 
tificate, and $1,000 general deposit. The time certificate when 
matured the expiration six months was paid Mr. Foster. paid 
him interest also. Just few days later drew out the money 
had general deposit. The Citizens Bank was open and operating 
the day they gave the exchange the Baltimore bank. Mr. 
Foster did not know anything about accepting the exchange. 
the passbook Mr. Foster did not sign his name. His name was 
placed there Mr. Grady Middlebrooks. Mr. Foster has had this 
passbook since December 29, 1925. was not able get Mr. Foster’s 
check and deliver back him and charge his account. The 
banking department refused let have and that the reason 
did not charge back. tried collect out the Citizens Bank 
after was the hand the banking department. could not. 
knew the time paid Mr. Foster the interest that the bank 
Baltimore had turned down this draft.’’ 

The plaintiff introduced telegram from the Baltimore Bank the 
Peoples Bank, dated January 1926, which stated that the Citizens 
Bank check had been protested, the $2,000 check Citizens Bank 
the order Foster, indorsed him and marked, ‘‘Paid 
12-30-25’’; the passbook which appeared the following: Notice: 
Always bring your book with your deposits. See that the entries agree 
with your tickets. Items are credited cashed subject final payment 
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cash. This bank acts only depositor’s agent and will not liable 
case failure negligence collecting agents, for loss mail. 
Right reserved send items direct institutions where payable and 
accept their exchange draft lieu money. Items this bank not 
good close business may charged back’’; and the check Citi- 
zens Bank the Baltimore bank with memorandum protest thereon. 
the close the plaintiff’s evidence, the defendant moved for 
nonsuit, which was granted the court. This assigned error. 
Comparing the evidence above recited with the evidence recited 
the decisions Foster People’s Bank, Ga. App. 447, 
408, and People’s Bank Foster, 180 Ga. 177 721, there are 
some points difference. The plaintiff’s only witness testified that 
the passbook given Foster was not signed him but that his name 
was put the bank teller; and that Foster did not know ‘‘any- 
thing about accepting the There was testimony 
custom the banks accept exchange lieu cash collecting 
the check another bank. There was testimony that Foster was 
advised that the check the Citizens Bank was accepted the Peoples 
Bank ‘‘for any manner other than the notice con- 
tained the passbook. There was testimony that his attention was 
this notice. There was proof that the Citizens Bank would 
could not have paid cash, the Peoples Bank had demanded it. 
This case controlled the rulings Foster People’s Bank, 
Ga. App. 447 (2, 6), 408, and People’s Bank Foster, 
180 Ga. (3), 177 721. 
The nonsuit was properly granted. 
Judgment affirmed. 


BANK OFFICER LIABLE SURETY NOTE 


Clapp Wallace, Supreme Court Iowa, 266 Rep. 493 


bank officer, who signs surety note payable the bank, 
cannot release himself from his obligation surety subsequently 
receiving renewal note upon which his signature surety lack- 
ing and surrendering the original note. 

taking the renewal note, the officer not acting repre- 
sentative the bank. The rule that agent will not per- 
mitted represent both himself and his employer transaction 
which their interests are adverse. 


Action the receiver the Mills County National Bank against 
defendant Wallace for indebtedness due from him, surety upon 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §987. 
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promissory note sold the payee said bank. This was law action 
tried the court, and judgment was entered favor plaintiff 
against the defendant the sum $155.76. Defendant appeals. 

Affirmed. 

Genung Genung, Glenwood, for appellant. 

Cook Cook, Glenwood, for appellee. 


KINTZINGER, J.—On about September 16, 1930, Watkins 
and Gus Watkins, his son, made and executed their promissory 
note one Raynor the sum $165.25. This note was also 
signed the defendant Wallace, surety thereon. The note was 
given Raynor payment funeral expenses due him from the 
Watkinses for funeral services furnished connection with the burial 
Mrs. Watkins. The payee, Raynor, indorsed the note and sold 
the Mills County National Bank. The defendant Wallace was 
vice-president, director, and general manager the bank, and had au- 
thority make loans therefor. 

This note was not paid when due, and June 23, 1931, was re- 
newed the execution new note that date, executed and in- 
dorsed the same manner the first note, with defendant Wallace 
surety thereon, and becoming due December 22, 1931. 

This note was not paid when due, and January 1932, 
Watkins and Gus Watkins signed new note Raynor 
the sum $165.25, due July 1932. This note was left the Mills 
County National Bank when signed, and the note June 23, 1931, 
was, said Wallace, canceled and surrendered and Gus 
Watkins, and the third note was then substituted the bank’s assets 
and records the defendant Wallace for the previous note, and was 
thereafter carried such the records the bank. 

The bank became insolvent and went into the hands receiver 
December, 1932. Thereafter, payment $25 was made the re- 
the Mills County National Bank upon the note dated January 
1932, and credited upon the 

[The opinion here recites that the receiver brought action against 
the two Watkins and Raynor the note January 1932, and ob- 
tained judgment which, apparently, was not 

The present action was brought against the defendant Wallace upon 
his indebtedness surety upon the note June 23, 1931, and judg- 
ment was rendered thereon against him the sum $155.76 and in- 
terest. From this judgment, the defendant Wallace appeals. 

Appellant (defendant Wallace) contends that the substitution 
the note January 1932, for the perfectly good note June 23, 
1931, released him from his indebtedness the bank the latter 
note. 

Appellee (plaintiff receiver) contends that the act Wallace, vice- 
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president and directing manager the bank, accepting the note 
January 1932, which contained neither the indorsement 
lace nor Raynor, did not constitute release the indebtedness 
Wallace and Raynor the note June 23, 1931. 

There testimony this record tending show that any 
the officials the bank had any knowledge gave any consent 
the substitution the note January 1932, for the note June 23, 
1931, containing the indorsement appellant, surety, and that 
Raynor, transferring the note. 

The facts show without dispute that Wallace, individual, 
signed the note June 23, 1931, surety, and became liable for 
the indebtedness represented thereby. also undisputed that Wal- 
lace’s debt, surety, was never paid. the time the transactions 
question, Wallace was the agent for and represented the bank. 
was his duty, agent the bank, collect this debt. His personal 
interests, because his indebtedness the note, conflicted with his 
duty the bank, his employer. 

the settled rule law that agent cannot represent both 
himself and his employer transactions where their interests are ad- 
verse. Caffee Berkely, 141 Iowa, 344, 118 267; First National 
Bank Fireproof Co., 199 Iowa, 1285, 202 14; Hoyt 
Hampe, 206 Iowa, 206 214 718, 220 45; 14A Corpus Juris, 
Carter, 217 286, Ct. 515, Ed. 769, Ann. Cas. 594; 

First National Bank Fireproof Co., 199 Iowa, 1285, loc. 
cit. 1295, 202 14, 19, this court said: ‘‘In the enjoyment this 
right, however, was bound exercise the utmost good faith, act 
for, and the interest of, the corporation and not for his own bene- 
fit profit. Officers and directors corporation occupy fiduciary 
relation toward the stockholder the transaction the business and 
care the property the 

Hoyt Hampe, 206 Iowa, 206, loc. cit. 220, 214 718, 724, 
220 45, this court said: ‘‘That directors sustain fiduciary re- 
lation stockholders conceded. The policy the law put 
fiduciaries beyond the reach temptation making unprofitable 
for them yield it. that end act the fiduciary 
voidable the mere option the beneficiary, regardless good faith 


law does not permit the directors officers corporation 
give away its property, appropriate make any 
self-serving disposition it, divert for other than corporate 
14a Corpus Juris, 108. 

employee duty bound not act opposition the 
interests the employer. Everyone—whether agent, trustee, ser- 
vant what not—who under contract other legal obligation 
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represent act for another any particular business must 
loyal and faithful the interest such other respect such busi- 
ness. cannot lawfully serve acquire any private interest 
his own opposition it. This rule common sense and 


contended that because Wallace, vice-president, director, and 
general manager, knew the substitution, that his knowledge was 
knowledge the bank. must remembered, however, that when 
Wallace substituted the note January 1932, for the prior note 
June 23, 1931, was attempting release himself from his obligation 
surety thereon. Under such circumstances, his acts doing 
were direct conflict with his duty toward the bank, and, such, 
notice him cannot imputed the bank. 

may the general rule law ordinary transactions, that 
knowledge the agent constitutes notice the principal. Such rule, 
however, ‘‘does not apply where the circumstances are such raise 
clear presumption that will not communicate his knowledge the 
corporation, that is, where the fact one which interested con- 
cealing from it; and accordingly the corporation will not charged 
with notice facts which officer agent acquires knowledge, 
the corporation. Thus where officer agent corporation deals 
with the corporation for himself his private capacity, any uncom- 
municated knowledge which may have respect the transaction 
will not imputed the latter reason his possession 14a 
Corpus Juris, 490; Caffee Berkely, 141 Iowa, 344, 118 267; 
Twin-Lick Oil Co. Marbury, 587, Ed. 328; Oregon 

our conclusion that under the relations existing between the 
Mills County National Bank and Wallace, its vice-president and gen- 
eral manager, Wallace could not, under the facts this case, release 
himself from his obligation the bank his surety contract the 
note June 23, 1931. the latter note has never been paid Wal- 
lace any one else, the defendant still liable for his indebtedness 
thereon. Such was the ruling the lower court, and find error 
therein. 

II. that the acceptance the receiver the Mills 
County National Bank payment $25 upon the note January 
1932, constituted ratification the bank the acts Wallace 
taking into the assets the bank substitute for the indebtedness 
evidenced the note June 23, 1931. 

The payment $25 the makers the note question was ac- 
cepted the receiver the bank payment upon the indebtedness 
the Watkinses due the bank. The acceptance this money the 
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receiver the bank can nowise considered ratification the 
Mills County National Bank the acts the defendant Wallace 
attempting substitute the note January 1932, for the indebted- 
ness Wallace the bank surety the note June 23, 1931. 

was the receiver’s duty collect all debts due and owing the 
bank. The Watkinses were indebted the bank for the amount shown 
the note January 1932. The receiver had power ratify 
any wrongful acts committed the defendant Wallace while was 
manager the bank. Upon the bank’s insolvency and the appointment 
receiver, the authority the officers the bank terminated, and 
the bank longer functioned going concern. then became the 
duty the receiver wind the affairs the bank collecting all 
assets due and making proper distribution. conceded that the 
Watkinses were indebted the Mills County National Bank, whether 
was upon the note June 23, 1931, upon the note January 
1932, and when they paid the receiver $25 upon that indebtedness, 
was the duty the receiver accept the same and give the Watkins’ 
credit therefor. 

are constrained hold that such action the part the re- 
ceiver not sufficient ratification constitute estoppel. 

III. also contended that because the receiver commenced ac- 
tion against the Watkinses and Raynor upon the note January 
1932, they have elected pursue their remedy upon that note and are, 
therefore, now estopped from commencing another action against the 
defendant Wallace upon his indebtedness surety the note 
January 23, 1931. 

The record shows, however, that while the action was originally 
commenced the receiver against the Watkinses and Raynor upon the 
note January 1932, the plaintiff that action filed amended 
and substituted petition which seeks judgment against the de- 
fendants upon their indebtedness evidenced the note June 23, 
1931, disclosed the statement facts hereinabove set out. The 
defendant Wallace was not made party that action, and the court, 
rendering judgment therein, held that the defendants and 
Gus Watkins were liable the receiver upon the indebtedness evi- 
denced the note June 23, 1931. judgment was rendered that 
action against the defendant Wallace. The court that action ex- 
pressly held that the matter the liability Wallace was not issue 
and not determined therein. 

The defendant Wallace the case bar sued upon his contract 
suretyship the note June 23, 1931. therefore clear that 
there was election the part the receiver pursue his remedy 
against the obligor the note January 1932, the former action. 
the contrary, the issues presented the amended and substituted 
petition clearly show intention the part the receiver secure 


534 THE BANKING LAW JOURNAL 


judgment against the Watkinses and Raynor, upon their indebtedness 
evidenced the note June 23, 1931. That action was, therefore, 
not inconsistent with the present action against the defendant Wallace 
his liability surety upon the note June 23, 1931. 

The fact that the defendant Wallace was not joined that action 
does not estop bar the receiver from commencing separate action 
upon the same debt. Section 10975 the Code 1931.... 

are constrained hold that the plaintiff receiver was not es- 
topped from commencing this action because the former judgment 
entered. 

For the reasons hereinabove set out, necessarily follows that the 
judgment the lower court must be, and hereby, affirmed. 

Affirmed. 


PAYMENT UNINDORSED CHECKS 


Modern Equipment Corporation Northern Trust Co., Appellate Court 
Illinois, Rep. (2d) 105 


bank, which pays checks against the drawer’s account, with- 
out first having the checks indorsed the payee, will not liable 
the drawer appears that the payee actually received the pro- 
the checks. 

bank does not become liable corporation depositor pay- 
ing checks signed the name the corporation its president 
and payable the order the president personally. 


Action Modern Equipment Corporation against Northern Trust 
Company. From judgment for costs for defendant, the plaintiff ap- 
peals. 

Affirmed. 

John Brown, Chicago, for appellant. 

Castle, Williams McCarthy and Franz Castle, all Chicago, 
for appellee. 


SULLIVAN, J.—By this appeal plaintiff, Modern Equipment Cor- 
poration, seeks reverse judgment for costs entered against 
favor defendant, Northern Trust Company, action tried 
the court without jury. One Gordon was president and treas- 
urer and the only active officer plaintiff corporation during the period 
from April 1931, July 1933, when the checks upon which this 
action was brought were drawn and paid. 

Plaintiff’s statement claim alleged substantially that was de- 
positor defendant bank; that drew fifty-five checks the order 
Gordon; that said checks were charged against plaintiff’s 
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said bank and returned plaintiff without the indorsement the 
payee thereon; that plaintiff demanded from defendant the aggregate 
amount such checks; that the bank refused repay said money; and 
that plaintiff was thereby damaged $4,833.90, the total amount such 
checks, plus interest the respective checks from the date each was 
charged plaintiff’s account. 


Defendant’s affidavit merits, after admitting the allegations 


fact the statement claim, averred that all the checks were the 
possession the payee after they were drawn; that they were all de- 
livered the payee his wife, who deposited all but four them 
joint account which she and her husband maintained the Austin 
State Bank, and that two them were cashed her over the counter 
that bank; that the other two checks were either cashed used 
the payment bills making purchases Gordon’s wife; that his 
wife had full authority from him deposit cash the checks; that the 
payee received the proceeds all the checks; and that plaintiff suffered 
damage. 

The salient facts they appeared from the evidence are that plain- 
tiff Gordon, president, during the period from April 
1931, July 1933, drew fifty-five checks, aggregating $4,833.90 
defendant bank, payable the order Gordon; that Gordon 
and his wife had joint checking account the Austin State Bank, 
payable the order either them; that Gordon turned the fifty- 
five checks over his wife without indorsing them payee; that the 
checks were Gordon’s possession from the time they were drawn 
until turned them over his wife; that gave the checks her 
and authorized her deposit cash them; that she indorsed all 
them, either with her own her husband’s name; that she deposited 
fifty-one the checks the joint account herself and her husband 
the Austin State Bank and cashed two them over the counter 
that bank; that one the checks for $50 was given her payment 
their rent and one for $25 was indorsed her the Atlantic 
Store, either payment for groceries for cash; and that all 
the checks were paid defendant bank without the payee’s indorse- 
ment and charged plaintiff’s account. 

Notwithstanding rule the Supreme court, which provides that 
appellant’s brief ‘‘the concluding subdivision the statement 
the shall brief statement the relied upon 
for reversal,’’ plaintiff devoted seven pages its one hundred page 
brief prolix assignment thirty-three errors, the first fifteen 
which are directed the alleged error the trial court denying 
plaintiff’s motion strike defendant’s affidavit merits, and many 
others which are general their nature. Defendant’s affidavit 
merits presented meritorious legal defense and plaintiff’s motion 
strike same was properly denied. 
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Plaintiff’s real contention that, even though the payee named 
the fifty-five checks received the proceeds same, the defendant bank 
liable the drawer the checks because the bank drawee 
paid and charged them plaintiff’s account without the payee having 
indorsed them. 

Defendant’s theory that not liable for paying the checks, 
although they did not bear the payee’s indorsement, since the payee, 
Gordon, actually received the proceeds the benefit the pro- 
ceeds the checks and damage could have been suffered plain- 
tiff far the defendant bank was concerned the transactions. 

Thus, stripped verbiage, the material issue presented for our de- 
termination the question law raised the pleadings. Where the 
payee shown have received the proceeds checks drawn his 
order, can the drawer the checks that the checks when 
returned did not bear the payee’s indorsement and that ground 
alone charge the drawee bank with the amount the checks paid? 

this state has been cited wherein this precise question 
has been decided, but reason and impel the conclusion that, the 
person designated payee the checks and entitled receive their 
proceeds actually does receive them the benefit them, the drawee 
bank has discharged its obligation the drawer the checks, which 
has suffered loss, even though such checks were paid without the 
payee’s indorsement. the drawee bank paid checks without the in- 
dorsement the payee and the payee did not receive their 
entirely different question would arise. 

The general principle applicable the question involved here 
stated 679, par. 401, follows: ‘‘Notwithstanding the 
universal custom banks require payee endorse check before 
payment, the rule declared the courts that the payee need not 
endorse the check blank voucher for the payment.’’ 

Mackey) 189, 194, affirmed the Supreme Court the United States 
Osborne Gheen, 136 646, Ct. 1072, Ed. 552, the 
said: 


was also entirely right directing the allowance 
check for $1,925, which was paid the bank, although was not in- 
dorsed the payee. There necessity all for the legal opera- 
tion payment that the payee should indorse the paper. All that 
has receive the money. The party whom directed 
ordered pay much money him. 

that the drawee has do, therefore, satisfy himself that 
when the order presented the true and proper person there hand 
receive the payment and receipt for it. true common 
for the payee indorse blank the bank, for the holder 
instrument indorse blank when receives payment, voucher 
for the payment. 

voucher not necessary, nor receipt necessary give 
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validity payment. The bank makes the payment, course, its 
peril, the payee shall afterwards challenge the payment and say the 
money was not paid him, but someone else. Then mere 
question identity between the payee and the bank; but does not 
the legal integrity the instrument. 

bank upon whom the note bill exchange drawn 
authorized and required pay the money the payee, knowing him 
the identical man indicated, without any indorsement and without 
any receipt.’’ 

There are many authorities the effect that even though drawee 
bank pays check the forged indorsement the payee named 
therein, and shown that the proceeds the check the benefit 
such proceeds are received either the payee the drawer, re- 
covery can had against the drawee bank the drawer the check. 
Federal Land Bank Omaha Omaha National Bank, 118 Neb. 489, 
225 471; Andrews Northwestern National Bank, 107 Minn. 196, 
Hamburg, 106 Wash. 177, 179 88; Beeson-Moore Stave Co. Clark 
County Bank, 160 Ark. 385, 667. 

true that all these checks were drawn plaintiff corporation, 
Gordon, president, his own order individually; but the 
defendant bank not charged with any dereliction duty because 
that fact because honored the checks drawn. fact, plaintiff’s 
statement claim averred that ‘‘was the duty said defendant, 
Northern Trust Company, pay out the amounts money specified 
each said checks the payee each said checks named when 
said payee had properly endorsed each said checks and surrendered 
the same said 

view the fact that the only issue raised the pleadings 
this cause was whether not plaintiff was entitled recover from de- 
fendant the amount the checks question because the drawee bank 
honored them without the payee’s indorsement, the trial court properly 
excluded evidence offered plaintiff show that Gordon had dealt 
dishonestly with plaintiff’s funds and that decree had been entered 
against him the superior court favor plaintiff for wrongfully 
taking appropriating money belonging it, including that procured 
through some all these checks. 

urged that the court erred admitting evidence records 
the Austin State Bank showing the joint checking account 
Gordon and his wife, the deposit therein fifty-one the checks, the 
payment cash that bank Mrs. Gordon two the checks, 
Gordon’s testimony that delivered all the checks his wife and au- 
thorized her deposit cash them, and Mrs. Gordon’s testimony 
the delivery them her her husband and her disposition 
the checks. think this evidence was competent and material es- 
tablish the drawee bank’s defense that, regardless the lack the 
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payee’s indorsement the checks, Gordon actually received their pro- 
ceeds the benefit their proceeds. 

Complaint further made that though this evidence showed con- 
clusively that the payee received the proceeds the checks, can 
avail defendant, since had knowledge such facts when 
paid the checks without the payee’s indorsement. This contention 
without merit. The actual receipt the proceeds the checks the 
payee controlling rather than when the defendant bank received no- 
tice knowledge that received same. 

Regardless the equities that have existed now exist the re- 
lations between plaintiff Modern Equipment Company and Gordon, 
Gordon, far the defendant Northern Trust Company con- 
cerned, had authority draw checks the name and behalf 
plaintiff its president, and the defendant bank drawee was au- 
thorized honor checks drawn, even the order Gordon him- 
self. Its primary duty and obligation was see that the proceeds 
the checks were paid the named payee his order. While the 
defendant paid the checks its peril without the payee’s indorsement, 
its obligation plaintiff was discharged when the payee designated and 
intended receive the proceeds the checks, actually did receive 
them. Whatever loss, any, plaintiff may have suffered through the 
Gordon, act defendant has been shown have con- 
tributed thereto. 

idle urge that the finding the trial court was against the 
manifest weight the evidence. The evidence the actual receipt 
the proceeds the fifty-five checks Gordon, the payee, not only 
uncontradicted, but conclusive the only issue the case. 

For the reasons indicated herein, the judgment the municipal 
court affirmed. 

Affirmed. 


TIME FOR PRESENTMENT DEMAND NOTE 


McNee Ring, New York Supreme Court, 287 Supp. 653 


The failure the part the holder demand promissory 
note present for payment for four years and ten months, where 
there has been six months’ default the payment interest and 
where satisfactory reason given for the delay, will release 
accommodation indorser from liability the note. 

With respect the presentment demand notes for the purpose 
charging indorser with liability, section 131 the New York 
Negotiable Instruments Law (Section the Uniform Act) pro- 
vides that ‘‘presentment must made within reasonable time 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1227. 
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after its There uniform rule what constitutes 
reasonable time. Section the New York Negotiable Instruments 
Law (Section 193 the Uniform Act) provides that ‘‘in determin- 
ing what ‘reasonable time’ ‘unreasonable time,’ regard 
had the nature the instrument, the usage trade 
business (if any) with respect such instruments, and the facts 
the particular 

The court held that, within the meaning the two sections above 
referred to, the note involved this suit was not presented within 
reasonable time and that the defendant, who had indorsed the note 
for accommodation was, the delay presentment, discharged 
from all liability. 


Action John and others, trustees under trust agree- 
ment dated November 1933, between them and the National Bank 
Haverstraw Trust Company, against Morris King and Charles 
Goldsand, wherein defendant Ring defaulted trial the action. 

Judgment for defendant Goldsand. 

Thomas Shankey, Haverstraw (Thomas Kiernan, New York 
City, counsel), for plaintiffs. 

Samuel Miller, Haverstraw (Charles Soll and Irwin Dillon, 
both Nyack, counsel), for defendant Goldsand. 


PATTERSON, J.—On August 27, 1929, the defendant Morris Ring 
gave the bank his promissory note for $1,330.50, with interest pay- 
able demand. The defendant Charles Goldsand indorsed the note 
before delivery, concededly accommodation indorser, without con- 
sideration and inducement the bank discount the same. 

The note what known collateral note; that is, addition 
the indorsement the defendant Goldsand, was further secured, 
certain securities, which apparently proved worthless. 

The note was not protested for nonpayment until June 20, 1934. 

This action brought recover from the maker and the indorser 
the amount the note with interest, part which has been paid. 
The maker, Ring, defaulted the trial the action. 

motion was made the commencement the trial strike from 
the answer the separate defense pleaded, the ground that did not 
state facts sufficient constitute defense. This was consented 
the defendant Goldsand. 

The sole issue here whether the note was presented within 
reasonable time hold the indorser. There practically 
issue fact. any event, the parties stipulated that the court should 
try the issues, and the jury was dismissed. 

The question what reasonable time for the presentment 
demand note order charge the parties thereon one for determina- 
tion the court upon the facts, where the facts are ascertained and 
where they are not dispute. 
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Section 131 the Negotiable Instruments Law provides that, where 
note payable demand, presentment must made within rea- 
sonable time. 

What constitutes reasonable time cannot determined any 
fixed rules. 


determining what ‘reasonable time’ ‘unreasonable 
time’ regard had the nature the instrument, the usage 
trade business (if any) with respect such instruments, and the 
facts the particular Negotiable Instruments Law, 


There uniform rule. Varying periods have been held either 
reasonable unreasonable time which present. 

The instant note was not presented until four years and ten months 
after the date its issue, and excuse agreement has been ad- 
vanced the plaintiff for the delay presenting except the tenuous 
proof banking custom. 

The plaintiff contends that the bank was excused from presenting 
the note during the period from March 1933, November 1933, 
when the bank was not normally functioning such and was the 
bands conservator. However, there was reason for not present- 
ing during the period from November 1933, June 20, 1934. 
Indeed, know reason why the note could not have been presented 
during the period when the bank was the hands the conservator, 
following the so-called bank holiday. 

The plaintiff attempted show well-established custom this 
banking community continue demand paper long the opinion 
the bank’s officers the security offered the indorser remained good 
and interest the note was kept paid. 

The testimony offered prove such custom was most unsatisfac- 
tory and infirm. the first place, conceded that interest was past 
due the note for long time prior payment being demanded. 
According the version the plaintiff, January 1933, defendant 
owed interest for full year, and, when interest was paid January 
1933, the maker was still default the payment interest for 
six months. 

The defendant contends that was default interest from 
1932, period fifteen and one-half months during which 
time interest was not paid. 

Take either version, there was default interest, and the question 
submitted witnesses prove the custom assumed that interest was 
kept paid. 

order charge the defendant with knowledge local custom, 
must custom usage general that presumption law arises 
that every one knows it. opinion the plaintiff failed wholly 
establish this. 
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The witnesses for the most part testified the custom their 
respective banks their respective communities, but cannot say that 
well-recognized and observed custom employed banks this com- 
munity was proven. 

The defendant Goldsand testified had knowledge any custom. 
was conceded, least there was proof, uncontradicted, that what- 
ever custom there was has changed that the policy the banking 
world substitute demand paper for time paper order keep 
more liquid and circumvent the always controversial question 
what is, and what not, reasonable time which demand payment. 

true that, when the defendant indorsed the paper, undertook 
pay the same, upon default the maker, but that was not con- 
tinuing obligation subject conditions. presumed reasonable 
diligence the part the holder. There was some duty the part 
the plaintiff its indorser. The indorser may subjected un- 
reasonable and unjust loss reason the failure present demand 
paper within reasonable time. reason long delay present- 
ment, the maker’s condition may have changed that the indorser’s 
recourse him for restitution might futile. 

There must some limit the time which the holder has 
seek charge the indorser. 

have read all the cases submitted both parties, and none 
them goes far hold that delay four years and ten months 
reasonable time wait before seeking charge the indorser. 

The plaintiff cites Klemann Collins, 223 App. Div. 161, 227 
589, authority for the statement that delay more than five 
years not unreasonable time matter law. That case simply 
held that complaint which showed its face that length time had 
expired before presentment should dismissed, because its face 
failed state cause action. the court there said: ‘‘There may 
been reasons peculiar the case for not having presented sooner. 
might have been the request both parties liable the note 
and that was something shown proof.’’ 

may that under certain circumstances presentment note 
within few months may not reasonable time, and, case 
failure present for five years, may not unreasonable time. 
depends upon the circumstances each case. opinion that the 
failure present demand note within four years and ten months, 
the absence any agreement any disability do, and especially 
when there was default interest for six months, unreasonable 
time and discharges the indorser. 

can said that delay four years and ten months pre- 
senting paper for payment reasonable time, then, the absence 
any agreement peculiar circumstances, what period would ripen 
into unreasonable five years ten years fifteen years? 
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this connection pertinent bear mind that the statute 
limitations which action note can commenced but six 
years. 

The motion made the close the plaintiff’s case dismiss the 
should have been granted, and judgment now accordingly 
directed favor the defendant dismissing the complaint. 


CONSTRUCTION WILL AUTHORIZING 
INVESTMENT NON-LEGALS 


Kohns’ Estate, New York Surrogate’s Court, 286 Supp. 930 


will authorized the trustees named therein invest the 
bonds preferred stock ‘‘of any corporation whose common stock 
shall, for period least five years prior thereto, have unin- 
terruptedly paid dividend not less than four per cent. per 
annum.’’ With respect stock having par value, was held 
that the stated value the time issuance was the proper base 
for computing the four per cent. dividend that the word 
the clause quoted should construed mean dividend 
and not ‘‘stock’’ dividend and that the clause did not authorize 
investment the securities corporations which had not been 
existence for five years. 


Proceeding the trustees under the will Lee Kohns, 
for construction the will. 

Decree construing will. 

Nordlinger, Riegelman Cooper, New York City (H. Nord- 
linger and Morris Cooper, Jr., both New York City, counsel), for 
trustees. 

Herbert Brownell, Jr., New York City, objectant, special guardian. 


FOLEY, application the trustees for construc- 
tion the will which determination sought the investment 
powers the petitioners under the language employed the testator. 

The ninth paragraph the will, which defines the powers the 
trustees, provides follows: ‘‘I give executors either such 
trustees, the full power and authority continue any investment 
which may come into their hands invest any funds which may 
come into their hands either executors trustees, such securities 
may prescribed law for trustees, and addition thereto the 
bonds, prior liens preferred stocks any corporation whose common 
stock shall for period least five years prior thereto, have un- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §478. 
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interruptedly paid dividend not less than four per cent. per annum. 
hereby expressly authorize and empower executors allot any 
the trusts, any the securities which may come into their possession, 
which they may purchase, and upon the termination the trusts 
any them, deliver the securities held said trust kind, the 
person persons entitled receive the same, and that they shall not 
ineur any liability for any depreciation such securities.’’ 

clear from this language that the testator conferred limited 
power the trustees invest other than legal securities. The 
extent this power, however, not clear. The common stock many 
corporations has par value although dividends thereon have been 
regularly paid for five years. order determine the percentage 
rate such dividends, necessary ascertain the basic value 
the common stocks which the testator intendd that the per cent. 
dividend should computed. 

While the language employed the testator not unique, the 
reported authorities are little assistance determining the invest- 
ment powers the trustees. The question solely one the testator’s 
intention, which, when ascertained from the language this particular 
will, controlling. Rooker’s Will, 248 261, 162 283. 

conceded that where common stock corporation has par 
value, such value the base from which the percentage amount the 
dividend should computed. Where common stock has par value, 
the following alternative values are offered base for computation: 
(1) Book value. (2) Market value. (3) Stated value. 

view the fact that the will provides that dividend per 
shall have been paid the common stock for period five 
years, market value not suitable base for computation and could not 
have been intended such the testator. must have been apparent 
the testator that the value common stocks over period five 
years would fluctuate greatly. would difficult and impracticable 
compute percentage this fluctuating value. 

Book value similarly unsuitable base for computation. 
addition the possible fluctuation book value over period five 
years, the difficulty ascertaining book value during that period would 
undue hindrance the trustees making investments. 

The stated value common stock the date its issuance ap- 
pears the only feasible base for computation. Stated value con- 
stant and closely analogous par value. hold, therefore, that the 
stated value par common stock the date its issuance the 
value from which the testator intended the dividind per cent. 
computed. 

hold further that the dividend per cent. the common stock 
must cash dividend. Where will authorizes investments other 
than legal securities, the language such authorization should 
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strictly construed. Matter Herriman’s Estate, 142 Misc. 164, 254 
885. The word the ninth paragraph the will there- 
fore construed mean cash dividend and not include stock 
dividend. Such construction conformity with the testator’s 
intention insure the safety and soundness the nonlegal investments 
authorized the will. 

One additional question raised connection with the power 
the trustees invest nonlegal securities. May the trustees invest 
bonds preferred stocks which have not been existence for five 
years although the corporation has paid dividend per cent. 
its common stock for five years? 

hold that the investment authorized the will limited 
bonds preferred stocks which have been existence for five 
years. The testator has evidenced intention limit the power 
the trustees investment bonds preferred stocks which have 
ciear margin safety. This margin safety ample coverage 
preferred stock dividends and represented corporate earnings 
sufficient pay dividend per cent. the common stock while 
the senior securities are existence. This margin safety not 
present where the senior security has not been existence during the 
five years which the dividend was paid the common stock. The 
fact that corporation has paid per cent. dividend its common 
stock for five years indication that will continue after 
the issuance new senior security. The new senior security might 
very well absorb the funds for the payment the common stock divi- 
dend. The purchase bonds preferred stocks which have not been 
existence for five years would defeat the intention the testator 
provide adequate margin safety for the nonlegal investments. 

connection with their power invest legal securities, the 
trustees seek the determination two questions: 

(1) May investment made mortgage participation certificates 
although the real property not now worth per cent. more than the 
face amount the entire mortgage but said property worth per 
cent. more than the price paid for the participation certificate multiplied 
the number outstanding units? 

(2) May the trustees purchase whole mortgage where the value 
the property the time such purchase does not exceed the face 
amount the mortgage per cent., but does exceed the price paid 
for the mortgage per cent? 

Briefly stated, the trustees seek purchase mortgages and participa- 
tion certificates discount under their power invest legal securi- 
ties and seek justify such investments arithmetical calculation 
showing that the price paid within the statutory percentage value 
the realty proportional part thereof. 
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hold that any such purchases are not legal investments and are 
unauthorized the will. Where the face amount mortgage more 
than two-thirds the value the realty, the purchase such mortgage 
participation therein cannot legal investment regardless 
the purchase price. The specification legal investments statute 
designed assure steady income well ample security for prin- 
cipal. Arrears interest, taxes, and other charges mortgages which 
can purchased discount will not assure steady income. The 
purchase mortgages and participation certificates discount 
nothing but speculation. The purchaser probably buying into 
foreclosure proceeding and the case participation certificates 
foreclosure over which has little control. While the purchase 
participations whole mortgages discount might good 
speculative investment for individual, not legal investment for 
trustees. 

The Surrogate will not advise the trustees the purchase par- 
ticular securities. This question which they must determine the 
exercise their business judgment. Matter Storts’ Estate, 142 
54, 253 834; Matter Weissman’s Estate, 140 Misc. 360, 250 
500. 

Submit decree notice construing the will accordance with this 
decision. 


NOTICE TRUSTEE INVESTMENT 
MORTGAGE PARTICIPATION 


Bearn’s Estate, New York Surrogate’s Court, 286 Supp. 986 


trust company, acting trustee under will directing 
apply’’ the net income the trust fund for the use infant 
beneficiary, not required give the infant’s general guardian 
notice investment mortgage participation interest, under 
section 188, sub. the New York Banking Law which provides 
that the trustee ‘‘shall promptly notify each person full age and 
sound mind entitled the income therefrom the fact that such 
investment has been 

direction ‘‘to the income vests discretion the trustee. 
direction ‘‘to pay’’ the income requires the turning over the 
income the general guardian applied for the benefit the 
infant. The court observed that, the trust provision had been 
the simple form direction pay over the income rather than 
apply it, the trustee would have been required give notice the 
person legally entitled receive the income, that is, the guardian. 

The court further held that, where the infant beneficiary becomes 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §469. 
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age after the making investment the kind here involved, 
the trustee not required give notice the beneficiary the 
time his attaining his majority. 


Proceeding for accounting the City Bank Farmers Trust Com- 
pany trustee under the will Lillia Bearns, deceased. ob- 
jections Bertram Bearns the account. 

Decree dismissing objections and settling account. 

Mitchell, Taylor, Capron Marsh, New York City (Edwin 
Conney and Elmer Hoare, both New York City, counsel), for 
accountant City Bank Farmers Trust Co. 

Rabe, Keller Davis, New York City (Leon Quat, New York 
City, counsel), for objectant. 


FOLEY, S.—In this trustee’s accounting the City Bank Farmers 
Trust Company, question arises the liability the trustee for 
the life tenant his general guardian. 

The will provided for the creation trust $5,000 for the benefit 
the testatrix’ nephew, Bertram Bearns. Its terms directed the trustee 
apply the net income’’ the use the life tenant until shall 
attain the age years, with direction pay over the principal 
him that time. appears from the account June 1930, that the 
trustee invested $5,200 the trust funds participation interest 
certain bond and mortgage. The mortgage has since been foreclosed, 
and the investment now represented interest the corporation 
formed the trust company which took over the real property. The 
legality the mortgage question. The sole dispute arose 
whether notice, under section 188, subd. the Banking Law, was 
required given the terms that statute and under the language 
the will the general guardian the infant the infant after 
attains his majority. The investment was made, stated, June 
1930. The infant became age July 29, 1930, period less than 
two months after the investment was made. The trust had originally 
been set November 27, 1925. April 1926, general guardian 
the property the infant was duly appointed the request the 
trustee, although not required under the terms the will. 

important that the language the instrument directed the 
trustee apply the income the use the cestui. Section 188, sudb. 
the Banking Law, provides, the case investments trust funds 
part interest bond mortgage, that the corporate fiduciary 
promptly notify each person full age and sound mind entitled 
the income therefrom the fact that such investment has been 
made.’’ The trustee contends that, under this language and the pro- 
visions the will, having full and complete authority apply the 
income, was not required give notice the guardian. 
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The former infant, who has since attained the age years, fixed 
the will the event terminating the trust, contends, the other 
hand, that the guardian was the person ‘‘entitled the income,’’ and 
that the failure give notice the general guardian made the invest- 
ment illegal and constituted ground surcharge for the funds invested 
the participation. Such failure give notice adult beneficiary 
has been held make the representative liable for the original amount 
invested the participation, two recent cases this state. Surrogate 
Slater Westchester County, very careful and logical opinion 
Matter Peene’s Estate, 155 155, 279 131, reached that 
conclusion, and the Appellate Division, Fourth Department, Matter 
Roche, 245 App. Div. 192, 281 77, likewise surcharged 
trustee for the failure give the statutory notice. 

the present proceeding, because the peculiar terms the will 
and, particularly, the direction apply the income, hold that the 
statutory notice was not required given the general guardian. 
The section required that notice the investment need not given 
where the person entitled the income infant incompetent. 
While not material here, the trust provision was simple and 
ordinary form direction pay over the income rather than 
apply it, would appear the plain intent the Legislature that 
notice should given the person legally entitled receive the income, 


either the general guardian the infant beneficiary the committee 
incompetent beneficiary. Certainly the Legislature did not intend 
protect adult cestuis (beneficiaries) prompt notification and 
leave the special wards the courts without the safeguard notice 
their legal representatives, who are the persons law entitled re- 
ceive the income. 


The problem here, however, turns upon the status trustee au- 
thorized apply the income trust infant. Two decisions 
the Appellate Division respectively the First and Second Departments 
have dealt with this question, and have, effect, determined that 
trustee appointed instrument apply the income infant 
entitled withhold the income during minority and cannot com- 
pelled, under ordinary pay over the entire income 
the general guardian the infant. New York Trust Co. Black, 178 
App. Div. 164 967, 970 affirmed 223 703, 120 
870; Matter McCormick, App. Div. 73, 548. See, also, 
apply’’ the income vests the trustee. direction ‘‘to pay’’ 
the income requires the turning over the full amount such income 
the general guardian applied the maintenance, education, 
and support his ward. New York Trust Co. Black, supra, the 
concluding sentence significant, for there the court said reference 
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the direction the will for the application the income the 
infant cestui, that ‘‘so long the trustee retains its office its right 
and duty comply with this direction.’’ 

Since the general guardian the pending proceeding was therefore 
not legally entitled receive the income, notice was not required 
given ‘by the trustee the time the investment the participation. 
The situation this regard somewhat similar that recently decided 
the Appellate Division, First Department, Matter France, 245 
App. Div. 675, 284 153, where was held that the executors, 
who had invested participation, were not required give notice, 
since they were intitled receive the income until the distribution 
the estate. 

further hold that the provisions section 188, subd. the 
Banking Law, not require the corporate trustee give notice 
the beneficiary when attained his majority approximately two months 
after the original investment was made. The condition the time 
the making the investment the test, and the statute does not con- 
template notice where there subsequent change status, either 
months years after the investment has been made. 

Submit decree notice dismissing the objections the account 
and settling the account accordingly. 


